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APPORTIO l GSTATEPERSONALINCOMETAXESTO
ELIMI ATE THE DOUBLE T AXATIO OF D UAL R ESIDENTS:
THOUGHTS PROVOKED BY THE PROPOSIED MIN ESOTA SNOWBIRD TAX

by
Edward A. Zelinsky"

ABSTRACT

As a matter of both tax policy and constitutional
law, it is time to apportion state personal income taxes to
eliminate the double taxation of dual residents. All
individuals who, for income tax purposes, are residems of
two or more states should be tci"Ced along the lines proposed
by Minnesota Governor Mark Dayton for ''snowbirds:" A
state should tax the income with respect to which it has
source jurisdiction. As 10 income which two or more states
tax only on the basis of residence, such states should
apportion based on the dual resident ·s relative presence in
each state of residence. This apportioned approach would
eliminate the double taxation of dual residents· income and
would comport better with modern patterns ofresidence and
mobility.
While Minnesota's legislature did 110I adop1 the
Dayton proposal, that proposal should provoke
reconsideration of the conventional understanding of
personal residence for slate income tax pwposes. The
traditional understanding can came double taxation when
an individual is deemed to be a resident of two or more
states, each entitled to tax this dual resident ·s entire income.
As a mat/er of tax policy and constitutional law. the Jorm11/a
advanced by Governor Dayton for Minnesota snowbirds is
the proper wcry, to tax all dual residents. A state should tm
* Morris and Annie Trachman Professor of Law of the Benjamin N.
Cardozo School of Law of Yeshiva University. For comments on drafts ~f this
Article, I thank Professors Mitchell Engler, Andrew J. Haile. Waller Ilellcrs!em, and
Carlton Smith. For research assistance, 1 thank Louise Loeb of the Cardozo Class of
2013 and Jacqueline Srour of the Cardozo Class of 2015.
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the income with respect to which it has source jurisdiction
because the income arises within the state's geographic
boundaries, whether or not the taxpayer is a resident ofsuch
state.. As to income with respect to which two or more stares
have only residence-hosed j urisdiction to tax, the states of
residence should rax on a proportionate basis, based on the
part of the year the dual resident spends in each state. The
income apportioned between stales of residence under this
approach will typically be dual residents' intangible
investment income such as dividends and interest. To
eliminate double residence-based taxation of such income,
the Dayton formula should, both as a matter of lax policy
and of constitutional law. apply lo all individuals who are,
for tax pwposes, residents oftwo or more states.
The Dayton proposal highlights the obsolescence of
current rax policy and constitutional norms for states'
personal income taxation of residents. norms fashioned for
an earlier era. ft is time to shift from the traditional personal
income tax regime, with its increasing possibilities ofdouble
residence-based taxation, to a system which recognizes
mu!t~ole states ofresidence and apportions personal income
tax authority among them as to items which are nor

geographically sourced to the taxing stare.
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INTRODUCTION

As a matter of both tax policy and constitutional law, it is time lo
apportion state personal income taxes to eliminate the double taxation of dual
reside111s. All individuals who, for income tax purposes, are residents of two
or more states should be truced along tbe lines proposed by Minnesota
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Governor M~k ~ayton for ''sn?w.bir_ds~': A state should tax the income with
respect to which ,t has source Junsd1ct1on. As to income which tw
. f
'd
o or more
states tax onIy on t I1e bas,s o res1 ence, such states should apportio b d
·
d
,
·
n ase
on the dua] res1 ent s re1at1ve presence in each state of residence Th'
apportioned approach would eliminat~ the double taxation of dual resident~~
income and would comport better with modem patterns of residence and
mobility.
Jn his 2013 budg_et message, Governor Dayton proposed this new,
hybrid fo1m of personal income tax treatment for an individual who has a
permanent home in Minnesota and who lives in the North Star State for at
least two months in any year, but who is not a Minnesota resident because he
is neither domiciled in Minnesota nor spends more than half of the year in
the state. For these persons, Governor Dayton suggested a new classification
of " part-year" Minnesota resident for income tax purposes. 1 As to iocome
geographically arising in Minnesota, such a part-year resident would have
the same tax obligation as a nonresident and would thus pay Minnesota
personal income tax on all such Minnesota source income.J For example, a
part-year resident, like a nonresident, would report for tax purposes as
Minnesota income all of the rent he receives from real property located in the
North Star State.~
However, the part-year resident's tax obligation would be
apportioned as to those forms of income with respect to which Minnesota has
jurisdiction to tax only on the basis of the taxpayer's residence rather than
such income's geographic source. Among these items subject to residencebased tax jurisdiction, the most prominent are dividends and interest earned
on stocks and bonds held for investment. As to these items of intangible
investment income, the part-year resident would report a percentage of such
income for M innesota tax purposes equal to the percentage of the year the
5
part-year resident spends in the North Star State. Governor Da)rton agreed
6
with the characterization of his proposal as a "snowbird tax,"' designed to

I. See H.B. 677. 88th Leg., Reg. Sess. § 2 (Minn. 2013) (adding definition
of "part-year resident" in new Minnesota Stat_ut_e.s ~ 290.0 I, su_bdivi~1on 7td))
[hereinafter, Minn. H.B. 6771; id. at § 13 (dcscri~1~g-income ta,,auon ol part-year
r<.:sidents in new Minnesota Statutes§ 290.17, subd1v1srnn l(d)).
2. As l discuss below, this new category of part-year residence would bi.:
different from the traditional personal income tax status of part-year residence. Su
infra notes 98- 102 and accompanying text.
3. Minn. Il.B. 677, .rnpra note 1, at§ 13.
4. MINN. STAT. ANN, § 290.17 subdiv. 2(b) (West 2007).
5. Minn. H.B. 677, supra note I. at~ 13.
.
6. Editorial: 'Snowbird' Tax Won ·1 Fly, ORANG!: COtJN I Y REG.• Feb. 11.
2013, ht1p://www.ocrcgister.com/artic1cs/statc•495497-minncsota-tax.htm1 (:·M_r.
Dayton, a Democrat, is unapologetic. Yes, he told reporters last mo~th, its a
snowbird tax, absolutely."'). rn tax terms, the quintessential snowbird is someone

536

,

Floridc, Tax Review

[Vo/. /5.7

raise state revenues from individuals who reside in Minnesota durin h
·
.
gt e
summer and who spend the rest of the year m warmer c11mes.
While Minnesota's legislature did not adopt the Dayton propo 11
.d
.
f
sa
that proposal should provoke recons1 eratJon o the conventi ·
.d
fi
.
ona1
understanding of personal res1 ence or state 1~come tax purposes. The
traditional understanding can cause double taxat10n when an individual .
deemed to be a resident of two or more states,_ each ent1t. Ie~ to_ tax this dualIS
resident's entire income. As a matter of tax policy and const1tut1onal law th
r
.
' e
fonnula advanced by Governor Dayton 1or Mmnesota snowbirds is the
proper way to tax all dual residents. A state should tax the income \\ ith
respect to which it has source jurisdiction because the income arises within
the state's geographic boundaries, whether or not the taxpayer is a resident of
such state. As to income with respect to which two o_r more states have only
residence-based jurisdiction to tax, the states of residence should tax on a
proportionate basis, based on the part of the year the dual resident spends in
each state. The income apportioned between states of residence under this
approach will typically be dual residents' intangible investment income such
as dividends and interest. To eliminate double residence-based taxation of
such income, the Dayton fonnula should, both as a matter of tax policy and
of constitutional law, apply to all individuals who are, for tax purposes,
residents of two or more states.
The first Part of this Article describes the current rules for residencebased personal income taxes. The prevailing rules are a combination of
constitutional norms, statutory provisions, and generally accepted principles
of taxation. These rules distinguish between a state's jurisdiction to tax on
the basis of geographic source and a state's jurisdiction to tax on the basis of
residence. Historically, the norm of residence-based taxation has been that
the state of residence exercises plenary tax authority over a resident's overall
worldwide income. Under the prevailing regime of personal state income
taxation, double taxation occurs when two (or more) states treat the same
individual as a resident for tax purposes and both tax his worldwide income
without providing a tax credit for the income taxes paid to the other state of
residence.
The second Part of this Article looks more closely at Governor
Dayton's proposal for taxing the new category of "part-year" residents.
These part-year residents would, like nonresidents, report and pay tax on all
of their Minnesota source income. However, these pai1-year residents would
also apportion and report for Minnesota income tax purposes a percentage of
their other income with respect to which Minnesota exercises tax jurisdiction
who resides in Florida, which has no state income tax, while spending part of 1he
year in a northern state, like Minnesota, which has a state income tax.
7. The Dayton proposal was 1101 included in H.F. 677. as finally approved
by Minnesota's House and Senate.

f

'

20/.IJ

Apportioning Stale Personal Income Taxes

537

only on the basis of residence. As to thi s income beyond M.
,
. .
. 11 .
.
tnnesota s source
·urisd1
ct1on
(typ1ca
Y
mvestment
mterest
and
dividends)
M.
J
, tnnesota ,s tax
would be based on the percentage of the year the part-time res·d
.
1 en t spends m
the North Star State.
The third Part of this . Article advances the tax pol·icy cnt1que
··
of
current law and the correspondmg argument for apportioned res·id
-b d
·
·
I
.
ence ase
personal rncome taxation
a ong the Imes of the Dayton proposaI, th at 1·s, a
.
state shouId tax a II 111come sourced to that state but, as to a dual resident's
other income, should only tax a proportionate share of such inco,ne A
·1·
d
. sa
result of mo dern mob t ~ty an technology, residence is not what it used to be.
It is no lon~er persuas,_ve to cha~acter!ze residence in traditional tenns, that
is, as a special, foundatt_onal rela~1onsh1p between an indi vidual and a state of
residence; a psychological relationship which is central to an individual 's
cultural and political identi ty and which persists even when an individual is
living elsewhere. Residence in modem America is a purely utilitarian
connection between an individual and a state. The problem of double
residence-based personal income taxation, once a quandary of the very rich
is moving down the income scale as more individuals maintain second
residences in different states, for example, the Baby Boomer retiree who
estab lishes a wi nter home in a warm climate or the dual career couple which
balances the demands of work and family by maintaining two homes in
di fferent states.
On days when a dual resident lives in his second state of residence,
the first state provides no services which justify tax ing the part of the
indivi dual's income properly apportioned to the time in his second state of
residence, the state which provides services on those days. Part-year benefits
do not justify full-year taxation. The status quo is economically inefficient as
the specter of double residence-based taxation causes unproductive taxmotivated behavior to avoid such taxation. Such economically unproductive
behavior inhibits indi viduals from moving across state lines as they would
without interference by tax considerations.
The fourth Part of this Article advances the constitutional argument
for a system of apportioned residence-based income taxation along the lines
of the Dayton proposal. In important respects, the constitutional rationale for
such an apportioned approach to residence-based income taxation paral_lels
the tax policy arguments for such taxation. Dual residence-based taxation,
whi le currently permitted, impedes interstate commerce in the form of the
movement of indi viduals across state lines. For both Due Process and
Commerce Clause purposes, a state of residence provides no ~ubli_c services
for whjch it is entitled to return on the days an individual resides 111 another
state of residence. Consequently, a state should tax only its respective pro
rata share of the g lobal income of a dual resident unless the state has source
jurisdiction over that income because such income arises within the state'
geographic boundaries.
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The fi flh and final Part argues that the best alt
.
·
d
·
c
ernat1ve
• for
Congress to legislate un er its ommerce Clause authorit
rs
apportioned residence-based personal income taxation along ~e\~slern of
Dayton formula. If Congress does not act, the U.S. Supreme C 8 of the
require such apportioned residence-based income taxation oun ~hould
Commerce and Due Process Clauses. ff neither Congress no ~~der the
moves towards such a system of apportioned residence-bas;d e Cotin
income taxation, the states can and should move in that direct,·o personal
non th ,
own, either through fonnal agreements or through informal actions w _eir
would eventually change generally accepted principles of taxation. Thi hrch
also discusses the implementation of apportioned residence-based 1 s Pan
taxation for individuals, including the desirability of unifonn n
··
r
·
de fimllons
o f state res,·dency ,or
persona1 income
tax purposes and un·rronal
". .
. I
,,orrn
rules tOr sourcing income to part,cu ar states.
The Da)1on proposal highlights the obsolescence of cUrrcnt 1
pol_icy and constituli?nal norms for ~!ates' personal income taxation ~~
residents, norms fashrnned for an earlrer era when dual tax residence w
merely a problem of the very rich. rt is time to shift from the tradition:;
personal income tax regime with its increasing possibilities of double
residence-based taxation to a system which recognizes multiple states of
residence and apportions personal income tax authority among them as 10
items which are not geographically sourced to the taxing state.

;~ome

JI.

T HE CURR£ 'T L EGAL STAT S OF

RE

JOE CE T AXA TION

Both domestically and internationally, there are rwo accepLed bases
for a government to assert jurisdiction to tax: source and political allegiance.~
Source jurisdiction is in rem in nature. When a government asserts sourcebased jurisdiction, it asserts such jurisdiction by virtue of a taxable
occurrence taking place within its borders. For example, when income is
earned in a particular state, that state has the right under the Due Process
Clause of the U.S. Constirution to tax that income since the raxing state is the
geographic source of that income. 9 In contrast, tax jurisdiction bottomed on
political allegiance is in personam in nature and arises, no! from the location
of a taxable event, but from the relationship of the taxpayer to the
government asserting the juri ruction to tax. For example, the United tates

8. Edward A. Zelinsky. Citizensl,ip and World11ide Taxation: C1/i:emltip ru
an Administrable Pro,ty for Domidle, 96 IOWA L. R1. v. 1289, 1293 95 ('.10 I I)
[hereinafter Zelinsky, Citizens/11jJ a11d Worldwide Taxation].
9. See Okla. Tax Comm ' n v. Chtckasa\\ Na1ion. 515 U.S. • 50. 463 n.11
( 1995) ("For nonrcsidenls, in con1rasr, jurisdic1io11s 0oenernlly may tax only i..ncome
earned witJ1jn the jurisdiction.'").
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asserts the right to tax its citizens' incomes wherever earned on th
b 10
.
..
.
.
ego
I e.
This authority to tax c1t1zens 1s not premised on the location in which income
is earned but rather ~n the status of the taxpayer as a U.S. citizen. Virtually
every state of the Union asserts the same right to tax the worldwide incomes
. res1"dents. II
of its respective
Traditionally, both administrative and benefits justifications have
been advanced for source-based income taxation and for residence-based
income taxation. As a practical matter, the jurisdiction in which income is
earned typically has the fi~st and most enforceable claim to tax. Suppose, for
example, that an Iowa resident crosses the Missouri River every day to work
in Omah a. As_ a ma~er of e_nfo'.cement, Nebraska has the ability to impose
income tax withholding obhgat1ons on the Nebraska employer before those
wages are paid to the Iowa resident. 12 Nebraska also provides public
services- for example, roads and police protection- which underpin the job
of the lowa resident.
In addition to Nebraska's source-based claim to tax the wages earned
within the Cornhusker State by this Iowa resident, Iowa also has a residence13
based claim
14 to tax this individual's income. Iowa provides services to this
resident. Iowa and its localities provide the public schools which educate
this resident' s children. When he returns home from work, this Iowa resident
is protected by police departments administered by Iowa and its
municipalities. Beyond these kinds of tangible benefits, there has historically
been perceived to be a special, foundational quality to the relationship

JO. Reg. § 1.1- l(b); see also Zelinsky, Citizenship and Worldwide
Taxation, supra note 8, at 1295- 96.
.
..
11. See, e.g., Chickasaw Nation, 515 U.S. at 462- 63 (notmg the well-

established principle of interstate and international t~xatio~- namely. _that a
jurisdiction, such as Oklahoma, may tax all the incoi_ne ?f 1ts residents, ev~n mcome
earned outside the taxing jurisdiction"). As a const1tut1onal matter, a resident of a
state is a citizen of that state. U.S. CONST. amend. XlV, section I ("All per~ons. • •
are citizens . .. of the State wherein they reside."). Thus, we ~ould denommate_the
states' taxation of their residents as citizenship-based taxation. The convention,
however, is to characterize such taxation as residence-base?. .
12. N EB. REV. STAT. ANN.§ 77-2753( 1)(a) (Lexis ~XIS 20_10). Iowa has a
reciprocal tax agreement with lllinois governing wage w1thholdmg when lowa
residents work in Ll_linois and lllinois residents work in lowa.rH~~v~-;~:
1
such agreement with Nebraska. See IOWA ADMIN. CODE ·
. r11-mo1·s) & 1.- 701-..,8
(Iowa reciprocal tax agreement with
.) ·13(?)
- (no Iowa ta>.

~~7) t;~l;)

agreement with any other state).
... us ..,08 313 (1937)
13. See, e.g., New York ex rel. Colm ~-~;aves,.) 00 · · .) ,
("Domicil[e] itself affords a basis for such t~x_alion. ). .d
· the state and the
14 See id ("Enioyment of the privileges of resi ence 111
-b·i·ty
. to invoke
.
~
. of 1ts
. Iaws are m
. separable from re pon , i i
attendant right
the
protection
for sharing the costs of government.").

540

Florida Tax Review
[Vo/. 15:7

between an individual and the jurisdiction in which he
.
.
.
.
resides 1s
relationship has historically been understood as central to a . : . l'his
cu ltural and political identity and as persisting even when an innd_t~dividual 's
. I qua1·1ty o f th.1s psychological relaf1v1dua1
elsewhere. The specia
. r1ves
. . Iy un derpmne
. d the cIaim
. of the state of residence
·
to tax itionship
. has
1.mpllc1t
worldwide income, regardless of where such income arises and re~ re~~dents'
where such residents spend the day on which such income is eame/r ess of
Moreover, the state of residence, it is conventionally thought •
positioned to aggregate all of its residents ' sources of income and this begt
such residents on the basis of their overall ability to pay. 16 Suppo us ~ax
~xample, tl~at the Iowa resident who works i~1 _Nebraska has a summers:,ab~~
m Missow-1 he often rents out as well as d1v1dend and interest investm
.
N. ebraska ~n d M.1ssoun· ~an m?st e~s1·1y ta~ the incomes earned
ent
m_co~e.
w1thm their respective borders by 1mposmg w1thholdrng obligations on thi
individual's employer or by imposing a lien on the cabin if t11e Iowa residen:
fa ils to pay Missouri income taxes on the rent he earns in the Show Me
17
State. In contrast, Iowa, by virtue of its in personam jurisdiction over its
resident, is conventionally thought to be best positioned to require this Iowa
resident to aggregate all of his sources of income and thereby measure his
overall ability to pay.
It has also conventionally been thought that certain fonns of income
do not have easily determined geographic sources and thus should be taxed
by the taxpayer's state of residence. To take the prototypical case, sourcing
the dividends or interest paid by a multinational corporation can be a
chall enging task since such corporations themselves overlap a variety of
jurisdictions. A multinational corporation may be incorporated in one
jurisdiction, maintain its headquarters in another jurisdiction, and operate in
yet other jurisdictions. 18 By default, the state of the individual taxpayer's

15. As l discuss below, this traditional understanding is today
unconvincing. State residence today is a utilitarian relationship between an
indi vidual and a political jurisdiction with no significant psychological component.
ln contrast, there remain important psychological benefits to U.S. citizenship though
these benefits do not justify the taxation of citizens' worldwide incomes. See infra
Part N ; Zelinsky, Citizenship and Worldwide Taxation, supra note 8, at I310-11.
131 6-17.
16. Zelinsky, Citizenship and Worldwide Taxation, supra note 8, at 1295.
17. See Mo. ANN. STAT. § 143.902( 1) (West 2006) (authorizing ..a

certificate of lien" on property located in Missouri to enforce income taxes,
penalties, and interest).
l 8. This reality was recently highlighted by the hearings of the Senate
Permanent Subcommittee on Jnvestigations into Apple's complex network of ~axavoiding subsidiaries throughout the world. Nelson D. Schwartz & Charles Duhig~,
Billions in Taxes Avoided By Apple, U.S. Jnq11i1y Finds, N.Y. TIME , May 21 , 20!J,
at Al.

'
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as best
residence can be viewed
.
d . positioned to tax dividends and s·1m1-1ar
'"orms
of investment
,,
. income . en ved
. from this individual's owne rsh.1p o f
difficult-to-source mvestment mtang1bles like stocks and bonds.
This und~~standjng has been embedded in the "long-recognized
doctrine of mob1'1a sequuntur personam (['(m)ovables follow the
1
person']," ~ un_de r which income derived from intangible assets like st~~k~
and bonds 1s sited to, and thus taxed by, the state (or states) of residence of
20
the owner o_f sue h assets. As a matter ?f generally accepted tax policy, it
has conventionally been thought that the income arising from an individual 's
employment, business, or professional activities are properly sited to the
geographic jurisdiction in which such activities take place.21 Similarly, the
rent an individual receives from leasing tangible property such as real estate
or equipment has traditionally been sourced to the state in which the property
22
is located. On the other hand, investment (as opposed to business) income
derived from stocks, bonds, and other forms of intangible property has been
attributed to and taxed by the state of residence of the owner of such stocks
3
24
and bonds.2 As we shall see, the threat of dual residence-based personal
income taxation in large measure arises when two or more states both
implement the doctrine of rnobilia sequuntur personam and thus both claim
residence-based jurisdiction to tax the same investment income while
granting no credit for the other's taxes.
For purposes of the present discussion,25 the possibility of double
personal income taxation arises in two settings. First, if a resident of one
state earns income in another state, the latter state can lax based on the

19. Tamagni v. Tax Appeals Tribunal, 695 N.E.2d 11 25, 11 29 (N.Y. 1998)
(alteration in original) (quoting B LACK'S L AW DICTIONARY 905 (5th ed. 1979)).
20. See Luther v. Commissioner, 588 N. W.2d 502, 511 (M inn. 1999) ("The
well-established doctrine of mobilia sequ11nt11r personam . . ..").
2 1. See, e.g., Mo. ANN. STAT.§ 143. 181(2)(2) (For Missouri income tax
purposes, "[i]tems of income, gain, loss, and deduction derived from or connected
with sources within this state are those items attributable to: . . . [a) business, trade,
profession, or occupati on carried on in this state.").
22. See, e.g., Mo. ANN. STAT.§ 143. 18 1(2)(1) (For Missouri income tax
purposes, "[i]tems of income, gain, loss, and deduction derived from or conn~cted
with sources within this state are those items attributable to: ... [t]he ownership or
disposition of any interest in real or tangible personal property in t_his st~t~.").
23. See, e.g., Mo. Aru1. Stat.§ 143. 181(3)( 1) (For t:-111ss0t~n income tax
purposes, "[i]ncome from intangible personal property, 111cludmg annuities,
dividends, interest, and gai ns from the dispo ition of intangible personal property,
shall constitute income derived from sources within this state only to the :xtc_nt that
such income is from: ... [p]roperty employed in a business, trade, proless1on, or
occupation carried on in this stale.").
24. See infra notes 7 1- 79, 122- 27 and accompanying text. .
25. Two states may also claim to be the source of the same 1r1comc.
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geographic source of such income while the former state 8
income based on the residence of the income earner.26 1~ ~ tax the sarnc
double taxation might be justified by the two sets of servic iese_ contexts
receives when his income arises in one state while he resfds an_ 1ndividuai
.
f
.
es in anOth
However, as a matter o practice, double personal taxati
er.
simultaneous source- and residence-based taxation of the sa, on. caused by
generally been disfavored. The domestic (and international) 1~0e ln?001e has
18
· · d'1ct1on
· of res1·ctence to extend LO its
· resident
·
Jtms
an income tarm, for. the
.
. d'1ctron
. of source.27
x credu •Or
r
111corne
taxes the res1'dent pays to tI1e J.uns
Second, residence-based double taxation can arise whene
. I
. d' 'd
.
ver two (o1
more) states botI1 c Iaim t 1at an 111 1v1 ual 1s, for tax purposes a re 51·d
·1s there,ore
~ su b'~ect to global taxation
· by each.-,s One way such' dual r ent
'd and
51
arises is for two (or more) states to both assert that each is an ind~ 1-den~e
state of domicile, that is, his permanent home. 29 Every state with an ~ ual 5
. a·1v1'dua1 dom1c1
. ·1ed m
. t I,e state to be a resident incorne
tax decIares an m
fi
30 D
. .1.
. ft
"' .
.
or tax
3
purposes.
orn1c1 tary status 1s o en a 1act-mtens1ve inquiry. ' It is,

26. W ALTER H ELLERSTEIN, KIK.K J. STARK, JOHN A. SWAIN & JOAN M
YOUNGMAN, STATE AND LOCf\ L TAXATION: CASES AND MArERIALS 397-400 (9tl.1
ed. 2009) [hereinafter IlELLERSTEJN ET AL., STATE AND LOCAL TAXATION].
27. See CHARLES I-I. GUSTAFSON. ROBERT J. PERONI & RICllA.RD
CRAWFORD P UGH, TAXATION OF JNTFRNATIONAI TRANSACl IONS: MAttRIALS
T EXT AND PROBLEMS 307 (4th ed. 201 l) (discussing foreign tax credit).
'
28. HELLERSTEIN ET AL., STATE AND LOCAL T AXATION. supra note 26, Bl
351-53.

29. A classic instance of multiple states each claiming to be an individual's
state of domicile is Texas v. Florida, 306 U.S. 398 ( l 939). For a rt'.t.:enl review of lhe
case law on domicile for tax purposes, see Morgan L. Holcomb & John Mule,
Persistence of Residence, 66 ST. TAX NOTES 247 (Oct. 22, 2012) [hereinafter
Jlolcomb & Mule, Persistence of Residence].
30. See, e.g.. S.C. CODE ANN- § 12-6-30(2) (2000) ("'§ 12-6- individual'
means ao individual domiciled Ln this State."). However, some states provide limited
exemptions from state taxation for certain domiciliary residents. These exemptions
typically extend to individuals who aJ'c out-of-state for prolonged periods. See, e.g,
CAL. REV. & TAX CODE§ I 7014(d)(West 2010); D EL. CODE ANN. tit. 30, § 1103(1)
(2009).
3 I. See Zelinsky, Citizenship and Worldwide Taxation, supra note 8, al
1325-42. Recent cases highlight the often fact-intensive nature of domicile status.
See Mauer v. Commissioner, 829 N.W.2d 59 (Minn. 2013); Severns v. N.M.
Taxation & Revenue Dep't, 2013 WL 4S16183 (N.M. Ct. App. Apr. I, 2013), cert.
denied, 2013-NMCERT-006, 304 P.3d 425; Gaied . N.Y. Stale Tax Appeals
Tribunal, 101 A.D.3d 1492, 1494, 957 N.Y.S.2d 480, 482 (App Div. 20 12) rev'd.
26. 20 14 WL 590486 (Feb. 18, 2014); Redacted Decision. No. 201 200229-1, 2013
SIT 91-4 (Ariz. Dep't Revenue Jan. 23, 201 3); James, No. 596 166, 20 13 ST'T 104-4
(Cal. Bd. Equalization May 30, 20 13); Redacted Decision, No. 24940, 20 13 STT
11 1-10 (ldaho Tax Comm' n Jan. 22, 2013); Clah & Murphy, No. 12- 19, 2012 TT
191-1 8 (N.M. Taxation Revenue Dcp't Sept. 21, 20 12); Cooke, No. 82359 1 (N.Y.
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rdingly, possible for the tax collectors in two states to look at the sa
acco
1d h
. d. ·ct I .
. .
.
me
facts and eac~ cone u e t at a~ 1~ 1v1 ua 1s ~0~1c~l~d m his state. If so,
both states will tax the ':"orldw1de income of t~1s md1vidual as a resident as
each state claims to be hi s permanent h~rne for income tax purposes.
Residence-based double taxation can also arise when one state
!aims to be an individual's state of domicile while a second state
~imultaneously claims to be h~r _s~ate of ~esiden~e for tax purposes by virtue
of other crit;ria. Such ~~ndo1~1c1ltary residence 1s often denoted as "statutory
residence."3- States ut1ltze different tests to determine when an individual
though not domiciled in the state, is a statutory resident for income ta~
33
purposes. Sixteen states . and the District of Columbia assert that an
individual is a statutory resident for tax purposes if he lives in the state for
more than 183 days in any year and maintains a permanent place of abode
34
within the state. Four states propound a substantively similar statutory rule,
declaring that an individual, though not domiciled in the state, is nevertheless

Div. Tax App. Nov. 15, 20 12); Redacted Decision, No. 1l-051P, 2012 STT 86-34
(W. Va. OfT. Tax App. Mar. 20, 2012).
32. Aaishah Hashmi, ls Home Really Where the Heart ls?: State Taxation
of Domici/iaries, Statuto,y Residents, and Nonresidents in the District of Columbia,
65 TAX LAW. 797, 798 (2012) [hereinafter Hashmi, Is Home Really Where the Heart
ls?].
33. CONN. GEN. STAT. ANN. § J2-701(a)(l)(B) (West 2008); DEL. CODE
ANN. tit. 30, § I 103(2) (2009); D.C. CODE § 47-1801.04(42) (Lexis exis 2012); GA.
CODE ANN. § 48-7- 1(1 O)(A)(iii) (2013); IND. CODE ANN. § 6-3- l-1 2(b) (LexisNexis
2007); KY. REV. STAT. ANN.§ 141.010(1 7) (West 2010); ME. REV. STAT. ANN. tit.
36, § 5102(5)(B) (201 0); MASS. GEN. LAWS ANN. ch. 62, § l(f)(2) (West 2009); Mo.
ANN. STAT. § 143.101(1) (West 2006); N.J. STAT. ANN. § 54A:l-2(m)(2) (West
2002); N.Y. TAX LAW§ 605(b)(l)(B) (McKinney 2006); 72 PA. Co s. TAT. A . §
7301(p) (West 2000); R.l. GEN. LAWS § 44-30-5(a)(2) (2010); UTAH CODE ANN.
59-10-103(1)(q)(i)(B) (LexisNexis 20 11 ); VT. STAT. ANN. tit. 32, § 5811(1 l)(A)(ii)
(2008 & Supp. 2013); VA. CODE ANN.§ 58.1-302 (2013); W. VA. CODE ANN.§ 112 l-7(a)(2) (LexisNexis 20 I 0). Many of these statutes exempt from their coverage
any individual who is serving in the armed forces. See, e.g., R.l. GEN. LAW § 44-305{a)(2).
34. See Hashmi, Is Home Really Where the Heart ls?, supra note 32, at 818
("The statutory residence analysis usually focuses on two key aspect : (I) physical
presence for 183 days and (2) maintaining a place of abode."). The application of
statutory residence rules has often been controversial. See. e.g., Gaied, 957 1.Y ..2d
480; Barker, No. 822324 (N.Y. Div. Tax App. Jan. 13, 20 11). For commentary on
Barker, see Edward Zelinsky, NY's Irrational Income Taxation of onre idents: The
Barker Decision, OUPOL0G, June 6, 20 11 , http://blog.oup.com/20 I 1/06/barker/. For
commentary on Barker and Gaied, sec Peter L. Faber, ell' l'ork' tatwory
Residence Wars: A Rayo/Hope?, 67 ST. TAX NOTE 477 (Feb. 18, 2013).
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a resident for tax purposes tf he mamtams a permanent pla
·7
state and resides in the state for more than six months of thee of abocte
in th
·
•
e Year 35
e
Three states' statutes trigger resident status for tax
·
individual with a permanent in-state home lives there for a ppu':{loses When a
.
.
enoct I
n
183 days or_ s1~ ~ onths. Fo~ tax mcon~e. pu~oses, Idaho law cla o~ger than
resident an md1v1dual who 1s not dom1ctled m Idaho but who ms~ifie_s as a
Idaho home and spends more than 270 days in the state in an
ai~~tns an
.
d.
.d
I
'd
ti
y
Year
,
Dakota treats an m 1v1 ua as a res1 ent or tax purposes .f · 111."0rth
permanent in-state place of abode and spends more than seven ~ ~ has a
year in-state.37 Oregon declares an individual to be a resid~nt s of the
purposes if he maintains a permanent place of abode in-state and a~t for tax
more than 200 days of the year in-state. 38
so spends
Other states classify individuals as statutory residents fi
purposes on the basis of in-state physical presence (with no requireme°~ tax
permanent abode) while yet other states treat an individual as a residn of a
the basis of an in-state abode (even if his in-state physical prese~~t ~n
minimal). ln the former category, Michigan deems an individual toe~
residing in the state for tax purposes if he lives in-state "at least 183 da
. the tax year. "39 New Mex1.co de fimes statutory residency
·
dunng
as in-statys
physical presence "for one hundred and eight-five days or more during
taxable year.',4° Oklahoma imposes a presumption of residence status for tax
purposes if an individual in any year "spends in the aggregate more than
41
seven (7) months" in the Sooner State. None of these states requires an instate abode to establish residence for income tax purposes.
In contrast, other states declare an individual to be a resident for
income tax purposes by virtue of an in-state home even if his in-state
physical presence during the year is minimal. Iowa's statute and regulation
exemplify this approach.42 If an Iowa resident retires to Florida but keeps a
"permanent place of abode within the" Hawkeye State43 at which he stays for
less than half of the year, Iowa may continue to classify him as a resident for

th:

35. See ARK. CODE ANN.§ 26-5 1-102( 14) (201 2); COLO. REV. STAT. ANN.
§ 39-22-103(8)(a) (West 2007); MINN. STAT. ANN. § 290.0 I subdiv. 7(b) (We t
2007); NEB. REV. STAT. ANN. § 77-2714.01(7) (LexisNexis 20 I0).
36. IDAHO CODE ANN.§ 63-30l3(1)(b) (2007).
37. N.D. CENT. CODE§ 57-38-01(10) (201 1).
38. OR. REV. STAT.§ 316.027( 1)(a)(B) (20 11). However, Oregon eschews
resident status if an individual can prove that he was in the state "only for a
temporary or transitory purpose." Id.
39. M ICH. COMP. LAWS SERV. § 206.1 8( 1)(a) (LexisNexis 2012).
40. N.M. STAT. ANN. § 7-2-2(S) (LexisNexis 2008).
4 1. OK.LA. STAT. ANN. tit. 68, § 2353(4) (West 2008 & Supp. 2014).
42. IOWA CODE ANN.§ 422.4( 15) (West 20 11 ); IOWI\ ADMIN. CODE r. 70138.17(20 13).
43 . IOWA CODE ANN. § 422.4(15).

2014)

Apportioning State Personal Income Taxes

545

44

income tax purposes. ln a case_ like this, a residence test like Iowa's may
effectively 1_mpo~e an. ~apportioned snowbird tax on the (now retired)
resident, t~1xmg his en~e. m?o~e even though he spends most of the year in
the Sunshine State. M1ss1ss1pp1 ~eclares a non-domiciled individual to be a
resident for income tax purposes 1f she "maintains a legal or actual residence
5
within the state.',4 Mont~a bestows resident tax status on an individual ifhe
has a pennanent abode m the state and has "not established a residence
,,46
elsewhere.
Some states impose resident status for tax purposes under either
standard, that is, in-state presence or a pennanent place of abode within the
state. Louisiana declares a non-domiciled individual to be a statutory resident
if he has a pennanent abode in the Pelican State or spends more than six
47
months of the year th_ere. Similarly, Alabama creates a presumption of
statutory residence for income tax purposes if an individual either "maintains
a pennanent place of abode within the state or spends in the aggregate more
than seven months of the income year within the state.',48
Finally, Arizona, Hawaii, California, lllinois, and North Carolina
declare an individual to be a resident for personal income tax purposes if she
is in the state "for other than a temporary or transitory purpose.'..t9 Arizona
and California augment this standard with a presumption that an individual in
the state for more than nine months in any year is a statutory resident for that
year.50 Hawaii presumes residence for tax purposes when an individual is in
the Aloha State for more than 200 days in any year.51 North Carolina
presumes residence for income tax purposes when an individual is in the Tar
Heel State in any year for more than 183 days.52
1 suggest below that Congress could productively simplify this
welter of statutory residence rules by promulgating a single, nationwide
standard for statutory residence.53 However, at this stage in the discussion,
the point is that whatever definition a state utilizes to detennine statutory
residence, if an individual triggers that statutory test, he will be subject to

44. See IOWA ADMIN. CODE r. 701-38.17(4), ex. a.
45. MISS. CODE ANN.§ 27-7-3(e) (2013).
46. MONT. CODE ANN.§ 15-30-2 101 (28) (2013).
47. LA. REV. STAT. ANN.§ 47:31(1) (2001).
48. ALA. CODE§ 40-18-2(6) (LexisNexis 20 11 ).
49. See ARIZ. REV. STAT. ANN.§ 43-104(19)(a) (2013); CAL. Rev. & TAX
CODI~ § 17014(a)(I) (West 2010); H AW. REV. SlAT. § 235- 1 (200 1); 35 ILL. CO~PSTA r. ANN. 5/150 1(20)(A)(i) (West 2012); N.C. GEN. STAT.§ 10S-134.1( 12) (201.>).
50. ARIZ. REV. STAT. ANN.§ 43-104(19)(c); CAL. REV. & T/\X CODE§
17016.
5 I. HAW. REV. SrAr. § 235-1.
52. N.C. GEN. STAI.§ 105-134. 1(12).
53. See infra text accompanying notes 185-86.
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• come tax on his global income in that state of statutory .
persona I m
. d . . d th . .
res1den
-11 the state in which he 1s om1c1 1e , at 1s, m which hem . ce
II
as we as I
a1ntains
his permanent home. .
ln similar fashion, two (or more) states can both claim th
· respect·1ve cr_itena
· · for statuto
at an
individual is a statutory res1"dent un der th eir
•dence. ln such cases also, both states of statutory residence can sub· ry
res1
.
f h'
Id 'd
~ect
this dual resident to state ta~at1~n o . 1s wor w1 e personal income. For
example, a taxpayer who mamtams pennanent places of abode in both Des
Moines and New Orleans would be treated by both Iowa and Louisiana a
.
. b h
sa
statutory resident subject to state mcome taxes m ot states on his global
income.
To date, there has been greater acceptance of the double taxatio
caused when two states both claim the right to tax an individual on the basi:
of residence than there is of dual taxation caused when one state taxes on the
basis of source while the other taxes on the basis of residence. Residencebased double taxation has been accepted as constitutional. 54 Eight states
abate all double personal income taxation, whether the second taxing state
asserts source-based or residence-based jurisdiction. These eight stateslllinois,55 Maryland,56 Massachusetts,57 Minnesota,58 New Jersey,59 Ohio,60
Pennsylvania,61 and Wisconsin62- simply require that a resident pay or owe
income taxes to a second state to secure a credit agajnst these states'
respective income taxes. Thus, these eight states grant a credit against their
income taxes if a second state imposes its income tax on the basis of either
residence or source.
However, most states limit their income tax credits to situations
where dual taxation results from a second state taxing on the basis of source.
Such limited credits do not abate the double taxation caused when a second
state asserts that it too is the jurisdiction of the taxpayer's residence, entitled
to tax his worldwide income.
States use several formulas to limit their respective credits to income
taxes asserted by a second state on the basis of source rather than residence.

54. See, e.g., State Tax Comm'n v. Aldrich, 316 U.S. 174, 181 ( 1942)
("[T]here is no constitutional rule of immunity from taxation of intangibles by more
than one State."); Texas v. Florida, 306 U.S. 398, 41 O( 1939).
55. 35 ILL. COMP. STAT. ANN. 5/60 l(b)(3) (West 2012).
56. Mo. CODE ANN., TAX- GEN. § I 0-703(a) (LexisNexis 20 I 0).
57. MAss. G_EN. LAWS ANN. ch. 62, § 6(a) (West 2009).
~8-. MINN. S fAT. ANN. § 290.06 subdiv. 22(a) (West 2007)· see also Luther
v. Comm1ss1oner, 588 N.W.2d 502,510 (M inn . 1999).
9
A
STAT. ANN. § 54A:4-l(a) (West 2002)· see also Tama 0 ni v. Tax
I
ppea s 6g_ ~~~ ~~ NCE.2d I l 25, 11 37 (N. Y. l 998)(Titone, J ., dissenti~g).
61. 72 PA Co~s Ot'; ~NN. § 574 7.05(8) (LexisNexis 2013).
.
. TAl ·ANN.§ 7314(a) (West 2000)
62. Wis. STAT. ANN. § 7 l .07(7)(b) (West 20 I 0).
.

i :t·\
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eleven states' statutes is th t
.
A common .formulation, used in
, .
,
a a state will
ITTant a credit for a second state s mcome tax only if the income t d b h
o
. "d . d fr
"
.
axe y t e
second state 1s
enve
om sources within that second state 63 A h
·
d
b
·
•
not er
l
y. six states requires that , to be ered'1table
Statutory fonnu
, ation use
another state s tax must be imposed
on income "derived from" sources'
..
within such other state an d a dd 1tionally (and redundantly) requires th t th
' .
t
b .
a e
other state s mcome ax not e imposed on the basis of the ta
,
· -1 64 L . .
xpayer s
d
residence or om1c1 e.
oms1ana and Rhode Island dispense with th fi t
"d . d fr
e 1rs
of these sta~tory_tests ( _en ~e
om" sources in the second state) and
instead penmt their respective mcome tax credits for taxes paid to a second
state only if the second state taxes such income "irrespective of the residence
or domicile" of the recipient of such income, that is, taxes on the basis of
source in the second state, not residence.65
Other phrases which recur in states' statutes limiting their income
. anoth er state," 66 " sources outside"
•
d
tax ere 1·ts are " sources m
the taxing
67
68
state, and "sources without" the taxing state. Thus, for example, Colorado
only grants its credit for income taxes paid "to another state" on income from
69
"sources in another state." Michigan's credit similarly extends only to
another state's taxes levied on income "from sources outside this state."70

63. See CONN. GEN. STAT. ANN. § 12-704(a)( l) (West 2008); DEL CODE
ANN. tit. 30, § 111 l (a) (2009); IDAHO CODE ANN. § 63-3029(1) (2007); ME. REV.
STAT. ANN. tit. 36, § 52 17-A (2010); Mo. ANN. STAT§ 143.081(1) (West 2006);
NEB. REV. STAT. ANN. § 77-2730(1) (Lex isNexis 2010); N.Y. TAX LAW§ 620(a)
(McKinney 2006); N.0. CENT. CODE§ 57-38-30.3(4)(a) (2011); OR. REV. STAl . §
316.082(1) (20 11 ); UTAH CODE ANN. § 59-10-1003(1)(c)(i) (LexisNexis 2011); W.
VA. CODE ANN.§ I l-21-20(a) (LexisNexis 2010).
64. See ARIZ. REV. STAT. ANN.§ 43- 107l(A)(I) (2013); CAL. REv. & TAX.
CODE § 18001(a)(J) (West 2004); HAW. REV. STAT. § 235-55(a) (200 1); MONT.
CODE ANN.§ 15-30-2302(2) (20 13); N.C. GEN. STAT.§ 105-15l(a)( I) (2013); S.C.
CODE ANN. § l 2-6-3400(A)( I) (2000).
.
65. LA. R.Ev. STAT. ANN.§ 47:33(A)(l) (2001); R.l. GEN. LAWS§ 44-3018(a) (20 I0).
66. Cow. REV. STAT. ANN.§ 39-22- 108(1) (West 2007).
.
.·
.
1
67. See, e.g., MICH. COMP. LAWS SERV. § 206.255(1) (Lex1sNexts 201-).
N.M. STAT. ANN.§ 7-2- 13 (LexisNexis 2008).
.
_
68. See, e.g., IND. CODE ANN. § 6-3-3-3(a) (LexisNex1s 2007); KY. REV.
SrAT. ANN. § 14 1.070( I) (West 20 I 0).
8
69. COLO. REV. STAT. ANN.§ 39-22-108( 1); see nlso KAN. TAT. AN · s
?9-32, 11 l(a)( l997).
.
s
70. MICH. COMP. LA ws SERV. § 206.255( I); see also 10\VJ\ CODL: /\N · ':l
422 ,8(1) (West 20 11 ).
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Despite the different wordings, the import of all of these a d
·
.
. .
n other11
formulas 1s the same-name1Y, to 11m1t tax credits to ta
stalllto
second state on the basis of source, not residence.
xes assessed byI)'
When state tax credits are thus limited to the sourc b
a.
d
.
eased
t .
imposed by another state, ouble residence-based ta .
axa11 n
.
) .
xat1on oc 0
particularly (though not exc Ius1ve1y wit11 respect to the inve t
. curs,
.
.
d' .
s ment inc
of dual residents smce no ere 1t ts extended to eliminate
h Orne
taxation. Such double residence-based taxation results from the /utc ~0ubJe
.
. d : r·irst, state income
.
I JUSt
the two legal rues
examme
tax creditsn eraction of
. d by another state on income geogra
are usuan
restricted to the taxes Iev1e
hi Y
sourced to that other state. Second, under the traditional maxim of P cally
mo6iii
sequuntur personam and the statutory and regulatory manifestations f a
traditional maxim, the taxing state attributes investment income to itse~f that
state of residence. The net result of these two rules is that a state will de ~-s a
to grant a credit against its personal income tax for the taxes assessed ~ine
·
·
second state of rest·dence on ·investment mcome
since
such income is Ya
not
properly sourced to that second state.
New York's law is instructive in this context. New York's tax credit
statute uses the common formulation that a credit is only extended by the
Empire State for the income tax paid to a second state if the income taxed by
that second state is "derived" from sources in that state. 72 New York's
regulation implements this statutory rule as well as the rule of mobilia l
sequuntur personam by denying a New York resident an income tax credit ,
for the taxes assessed by a second state of residence on the New York
resident's investment income:
[T]he resident credit is not allowed for tax imposed by
another jurisdiction upon income from intangibles, except
where such income is from property employed in a· business,
trade or profession can-ied on in the other jurisdiction. Thus,
for example, no resident credit is allowable for an income
tax of another jurisdiction on dividend income not derived
from property employed in a business, trade or profession
carried on in such jurisdiction. 73

71. See, e.g., ALA. CODE § 40-18-21 (a)( I) (LexisNexis 2011 ); ARK CODE
ANN. § 26-5 l-504(a)( I) (2012); D .C. CODE § 47- l 806.04(a) (LexisNexis 20 12); GA.
CODE ANN. § 48-7-28 (2013); Mrss. CODE ANN.§ 27-7-77(1) (2013); OKLA. TAT.
ANN. lit. 68, § 2357(B)(l) (West 2008 & Supp. 2014); VT. STAT. ANN. tit. 32, S
5825(a) (2008); VA. CODE ANN.§ 58. l-332(A) (2013).
72. N.Y. TAX LAW§ 620(a) (McKinney 2006).
73. N.Y. COMP. CODES R. & REGS. tit. 20, § 120.4(d) (2006); see also
CONN. AGENCIES REG~. § 12-704(a)-4(a)(3) (2013); w. VA. CODE R. § I ~o-21 20.4.4 ( l 990) (no credit for West Virginia resident for second state's taxation of
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Since New York attribu~es a resident's intangible income to itself
and since New York grants credits for another state's taxes O I
h
h
·
·
d'
·
n Y w en t at
other state has source. Juns. 1ctton
. .over the double taxed income, New y ork
will not grant a ere d 1t against tts income tax for taxes assessed b
d
. ·d d ·
d • .1 .
Y a secon
d
state on 1v1 en s, interest, an s1m1 ar income from intangible investment
the words of the Court of Appeals, New York's highest
rt·
Property. In
. .
II
·1 b
cou .
"The ered 1t 1s _n ot ~enera ~ ava1 a le for intangible income because that
income has no 1dent1fiable situs. Intangible income generally is not derived,
at )east directly, from the taxpayer's efforts in any jurisdiction outside of
New York, and cannot be traced to any jurisdiction outside New York_,,74
California law is to the same effect, that is, no California income tax
credit to avoid double taxation of intangible investment income. ln
75
Christman v. Franchise Tax Board, Mr. Christman was a California
resident and a shareholder of a closely held Georgia corporation. The
corporation operated in Georgia and Mr. Christman's stock certificates were
held in Georgia by an attorney there. The Golden State's appeals court
denied Mr. Christman a credit on hi s California personal income return to
offset the Georgia state income tax Mr. Christman paid on the Georgia
corporation 's earnings. For tax purposes, the court noted, "California law
utilizes the mobilia sequuntur personam doctrine to locate the stock in
76
California." Accordingly, the dividends from the Georgia corporation were
deemed, by virtue of Mr. Christman's California residence, to be "derived
77
in" the Golden State. As these were nonbusiness dividends,78 no California
personal income credit abated the double taxation of Mr. Christman's stockbased income caused by California and Georgia both taxing the same
income.
Hence, if someone domiciled in California spends enough time at an
apartment in Manhattan to be a statutory resident of the Empire State, both
states will tax this dual resident' s investment income from stocks and bonds.
Both New York and California will treat the dual resident's dividends and
interest as sourced to it on the basis of residence. Neither state will grant a
credit for the income taxes levied by the other state on the dual resident's

''income from intangibles, except where such inco~e i_s f~o':1 P;,operty employed in a
business, trade or profession carried on in the other Junsd1cllon ).
74. Tamagni v. Tax Appeals Tribunal, 695 N.E.2d 11 25,_ I 129 (N.Y .•i99~~
see also Luther v. Commissioner, 588 N.W.2d 502, 511- 12 (Minn. 1_999) ( [T] c
ownership of intangible assets and income derived from that ownership follow l~e
beneficial owner wherever she goes and may, ·in proper st·1ua t'tons, be taxed m
multiple jurisdictions.").
75. 134 Cal. Rplr. 725 (Ct. App. 1976).
76. Id. at 732.
77. Id.
78. Id. at 730- 31 .
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dividends and inter~st inc~me s~nce. both New . York and California Will
attribute the dual resident's mtangible investment mcome to itself
Had Mr. Christman been a dual resident of California and Georg·
double residence-based state personal income tax would have occurred sin~a,
the Peach State's tax rules on this subject are the same as New York's an~
California's and thus deny a credit to relieve a dual resident of double
income taxes on her intangible investment income. Georgia grants a Georgia
resident a credit against another state's income taxes only if that Georgia
resident "has an established business in another state, has investment in
property having a taxable situs in another state, or engages in employment in
another state." 79 Georgia then grants a credit against its residence-based
income taxes only for taxes which the second state levies against "the net
income of the business, investment, or employment" the resident maintains
in such second state. 80 The Georgia credit thereby abates double taxation
when a second state has source jurisdiction and taxes income arising from
within the second state's boundaries. However, if Georgia and a second state
also claiming to be a state of residence both tax an individual's income from
intangible investment assets such as stocks and bonds, Georgia does not
grant a credit against its tax in this setting since that double taxed intangible
income does not arise from a "business, investment, or employment" in the
second taxing state.
While dual residents' income from intangible investments is the
form of income most commonly subjected to residence-based double
taxation, it is not the onJy such double-taxed income. Lncome which arises in
a third state can be subject to residence-based taxation by both states
asserting residence-based jurisdiction to tax a resident 's global income.
Assume, for example, that a dual resident of California and New
York owns a condominium in Las Vegas from which he receives rent.
Nevada does not tax this rent since the Silver State lacks a state income tax.
However, both California and New York tax this Nevada-sourced rent on the
basis of this individual' s residence, while neither state will grant a credit for
the other's income tax attributable to this rent because such rent arises
outside the boundades of that other state.
To date, the U.S. Supreme Court has declined to declare
unconstitutional the double taxation of an individua l when two or more states
both classify him as a resident. fn Cory v. White,8' Justice Powell, joined by
Justices Marshall and Stevens, called for the Court, under the Due Process
Clause ''to hold that multiple taxation on the basis of dornjcil at lcast
insofar as 'domicile' is treated as indivisible, so that a person can be the

79. GA. CODE A NN. § 48-7-28 (201 3).

80. Id.
81. 457 U.S. 85 ( 1982).
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domiciliary of,,32
but one State-is incompatible with the structure of our
federal system.
The Court so far has declined Justice Powell's invitation to declare
unconstitutional the double taxation which results from two or more states
simultaneously asserting residence-based tax authority. Unsurprisingly, the
state courts have not traveled . ahead ~f the U.S. Supreme Court. Thus, in
8
Tamagni v. Tax Appeals Trrbunal, the New York Court of Appeals
declared that there was no constitutional problem when both New York and
New Jersey globally taxed the same individual as a resident.
In Tan?a~ni, _Mr. and Mrs. Tamagni owned a home in New Jersey
and were dom1ctled m the Garden State. They also owned an apartment in
Manhattan. Mr. Tamagni was an investment banker in Manhattan. For each
of the years at issue in Tamagni, Mr. Tamagni spent more than 183 days
during the year in New York State. Consequently, both New Jersey and New
York claimed the right to tax Mr. Tamagni's worldwide income on the basis
of residence- New Jersey as the state of domicile, New York as the state of
statutory residence.
In Tamagni, the double tax was abated by New Jersey's generous
credit against its state income tax for the residence-based income taxes
84
asserted by the Empire State. Because the New Jersey credit was limited to
85
the Garden State's lower tax rate, the practical stakes in Tamagni were
New Yoirk's assertion of its higher tax rate against the Tamagnis ' intangible
investment income. If, however, the Tamagnis had maintained their
permanent home in Connecticut rather than New Jersey, a double tax would
have resulted from New York's assertion of residence-based tax jurisdiction
87
86
since neither New York nor Connecticut extends a tax credit for the
residence-based taxes levied by a second state against a dual resident's
intangible investment income.
Mr. and Mrs. Tamagni argued that the Due Process and Commerce
Clauses of the U.S . Constitution prohibited New York from taxing the

82. Id. at 97.
83. 695 N.E.2d 1125 (N.Y. 1998).
84. See id. at 1137 (Titone, J., dissenting) (citing N.J. STAT. ANN. § S4A:4l(a)).
85. See N.J. STAT. ANN.§ 54A:4- l(b) {West 2002).
86. See N.Y. TAX LAW § 620(a) (McKinney 2006); N.Y. COMP. CODE R.
& REGS. tit. 20, § 120.4(d) (West, West law through Aug. 31, 2013).
87. See CONN. GEN. STAT. ANN. § 12-704(a)(I) (West 200_8); ~o . ·
AGENCIES REGS. § 12-704(a)-4(a)(3) (201 3). Indeed, this w~s the s1tuat1on .,m
Barker, No. 822324 (N.Y. Div. Tax App. Jan. 13, 2011 ), described supra: note-'• ,
that is, the Barkers were dom ici led in Connecticut, but ew '.ork chara~te:nzed th~m
as statutory residents and neither state granted a tax credit for the mcome taxes
assessed by the other ~n the Barkers' intangible-based income.
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olobal income, including their intangible investment income. The C
. '
.
.
I I .
ourt of
Appeals rejected the Tamagms const1tut1ona c aim

o

inasmuch as the ability of a State to tax its own residents is
undoubtedly a "traditional aspect[] of state sovereignty[,]"
historical precedent and fundamental principles of
federalism provide further support for our conclusion that
the New York resident income tax is not unconstitutional
either on its face, or as applied to these taxpayers. 88
'
Similarly, in Luther v. Commissioner,89 Minnesota's Supreme Court
c1tmg Tamagni, held that there was no constitutional problem whe~
Minnesota taxed a statutory resident's global income even though she was
domiciled in Florida. Adelyn Luther was a classic Minnesota snowbird with
homes in four states, Minnesota, Florida, Hawaii, and Montana. She lived in
her Minnesota "summer home" from May until November when she went to
Florida. She served as the chairperson of the board of a closely held
Minnesota corporation which had been founded by her deceased husband.
Mrs. Luther was also the majority shareholder of a Minnesota corporation
which held real estate in the North Star State, and she owned rental property
there as well. Mrs. Luther maintained accounts in Minnesota banks and in a
Minnesota office of Merri ll Lynch. For the years in question, Mrs. Luther
was, for Minnesota income tax purposes, a Minnesota statutory resident as
she spent more than half of her time in Minnesota and had a home there,
though for tax purposes Florida was Mrs. Luther's domicile, that is, her
permanent home.
Mrs. Luther argued that the Due Process and Commerce Clauses of
the U.S. Constitution precluded Minnesota from taxing her as a statutory
resident while she was domiciled in Florida. 1n rejecting her constitutional
argument, the Mfonesota Supreme Court declared that, in Due Process terms,
90
Mrs. Luther had the constitutionally required "minimum connection" to
Minnesota by virtue of her time spent in the state. While in Minnesota and
while in Florida, Mrs. Luther "enjoy[ed] the many services, benefits, and
protections" of Minnesota law including roads, police, and fire protection;
Minnesota's protection of her tangible and intangible investment assets
located in the North Star State; and "Minnesota's high healtJ1 and
environmental standards, educational opportunities, arts and cultw·al

88. Tamagni, 695 N.E.2d al 11 34 (first alteration in o rig ina l) (quoting Nat'!
League of Cities v. Usery, 426 U.S. 833,849 ( 1976)).
89. 588 N .W.2d 502 (Minn. 1999).
90. ld. at 509.
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opportunities, and state recreational resources all of h· h
state government."91
'
w ic are supported by
M_oreover, in Due_ Pro~ess terms, the Minnesota court pointed to the
generous
income tax credit
Minnesota
grants against 1·ts ·111come tax fior any
"
.
,,92
.
tax paid
· ·
" the nsk
·
. to another
. state.
. . .This credit, the Court
. held , e11m111ates
of multiple taxation of ind1v1dual taxpayers"- "even if [that] risk ... was a
due process concern."93
The Minnesota Supreme Court similarly rejected Mrs. Luther's
C~mmerce Clause ~rguments on the ground that her dual residences in
Mmne~ot~ and Fl~nda did not i_mplic_ate interstate commerce. Rather, Mrs.
Luther s substantial contacts with Mmnesota- maintenance of an abode in
Minnesota and presence in Minnesota for more than one-half of the tax
year-represent activity that takes place wholly within Minnesota and does
not substantially affect interstate commerce.' 94
Ill.

GOVERNOR DAYTON'S PROPOSAL FOR APPORTIO ED
RESIDENCE-BASED INCOME TAXES

If enacted into law,95 the Dayton proposal would create for the North
Star State's income tax a new category of "part-year resident."96 Subj ect to
this new tax classification would be individuals who are neither domiciled in
Minnesota nor who meet the test for Minnesota statutory residence-namely,
maintaining "a place of abode in the state and spend[ing) in the aggregate
more than one-half of the tax year in Minnesota."97 To meet the proposed
new test of part-year residence, an individual would have to maintain "a
pl ace of abode in [Minnesota] for more than one-half of the tax year, and
spend[] in the aggregate more than 60 days" in Minnesota while domiciled
elsewhere.98 The classic person subj ect to the new Minnesota proposal would
be the snowbird who spends the summer months at his Minnesota home and
the rest of the year in a warmer state of domicile such as Florida.
While this new category of Minnesota resident would be
denominated as "part-year," it is fundamentally di fferent from the tax
category today labeled as "pa1t -year" resident. Und~1: current law, the st~tus
of "part-year" resident is usually a temporary, transitional status to full time

9 1. Id.
007)
92. MINN. STAT. ANN. § 290.06 subdiv. 22(a) (West 2
·
93. luther, 588 N.W.2d at 510.

~1:

1htJ5~~-on proposal was not adopted by the Minnesota legislature in
20 13. See H.F. 677. 88th Leg., Reg. Sess. (M inn. 20 13{
(M '
201 3) (adding to
96. See H.B. 677, 88th Leg., Reg. Sess. s 2 . ,~n.
Minnesota Statutes § 290.0 I , subdivision 7, a ~ew Subsection
97. M INN. STAT. ANN.§ 290.0 I subd1v. 7(b) (WeSt 2
·
98. Minn. H.B. 677 § 2.

~J})
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residence. In contrast, "part-year" residence under the Dayton
•
proposal
be a permanent and recun-mg status.
could
Consider, for example, an individual who purchases a ho .
.
me in ldah0
as of September first and who moves mto that home intendi
domiciled in Idaho as of that date. Before September first, this i~~. '?d be
1
was domiciled elsewhere. For future years, he will be domiciled in ld~~
the entire year. For the year in which he bought his home, this individu:I ~r
not a statutory resident of Idaho because he lives in the state for only
99
months. However, the tradjtional category of "part-year" resident applies 10
these four months of domicile and requires this individual, on a one-time
transitional basis, to pay residence-based taxes to ldaho on all his income for
those four months in which he "[h]as changed his domicile . .. to Idaho."100
In subsequent years, he will be a full-year resident for tax purposes,
domiciled at his new Idaho home "for the entire taxable year." 101 Part-year
resident status provides a transition to such full-time residence. 102
In contrast, the classification of "part-year" resident proposed by
Governor Dayton could apply on a permanent, recurring basis, that is, in
every year in which an individual maintains a Minnesota home and spends
more than 60 days in the North Star State without being domiciled in
Minnesota or spending more than 183 days there. "Part-year" residence
under the Dayton proposal would not be a transition to full-time tax
residence. Rather, "part-year" residence would be a new status which
repeatedly and continually requires the "part-year" resident to report
annually a pro rata share of part of his global income as Minnesota income.
This new type of part-year resident 103 would, like a nonresident, pay
Minnesota income tax on all his Minnesota source income such as "income
from wages" for "work . . . performed within" Minnesota, 104 "[i]ncom~ or
gains from tangible property located in" Minnesota, 105 and "[i]ncome denved
from carrying on a trade or business" in Minnesota. 106 However, this partyear resident, unlike a nonresident, would also report and pay tax to

t'

fo~:

99. Statutory residence in Idaho requires more than 270 days in the state.
fDAHO CODE ANN. § 63-30 13( I)(b) (2007).
I 00. Idaho Code Ann. § 63-30 I 3A(a).
IOI. fdaho Code Ann. § 63-30 l3( 1)(a).
_
"' Jl 102. For a similar statute, see OR. REV. STAT. § 3 16.022(:,) (201 I) ( §
year resident' means an individual taxpayer who changes status during a tax year
from resident to nonresident or from nonresident to resident.").
.
,, .
I03. See Minn. H.B. 677 § 2 (adding definition of "part-yea~ '.es1~ent 111
new Minnesota Statutes § 290.0 1, subdivision 7(d)); id § 13 (descnbmg in~o_me
taxation of part-year residents in new Minnesota Statutes § 290. 17, subdivision
I (d)).

104. MLNN. STAT. ANN. § 290. 17 subdiv. 2(a)( l) (West 200 7)105. MINN. STAT. ANN. § 290. 17 subdiv. 2(b).
I 06. MINN. STAT. ANN § 290. 17 subdiv. 3.
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Minnesota on a pro rata share of his other income unrelated to Minnesota
sources, 107 for example, investment income from intangibles like stocks and
bonds, or income earned from a business in a state other than Minnesota.
Consider in this context a variant of Mrs. Luther's situation. Since,
under present law, residence is an all-or-nothing status, Mrs. Luther,
domiciled in Florida, could terminate her tax status as a statutory resident of
the North Star State by staying in Minnesota fewer than 183 days in any
year. If so, as a nonresident, she would remain liable to Minnesota for taxes
on her Minnesota source income, such as her rental income from her
property located in Minnesota. However, as a nonresident, she would report
none of her dividends or interest from investments as Minnesota income nor
would she repot1 any income she earns by renting her Florida, Montana. or
Hawaii homes when she is not living there.
However, if Governor Dayton's proposal became law and if Mrs.
Luther spent more than 60 days (but less than half the year) in Minnesota,
she would, in addition to her Minnesota source income, also report and pay
Minnesota income tax on a pro rata share of her intangible investment
income and of her non-Minnesota rents. 108 Minnesota would grant a credit
against its income tax for the Montana and Hawaii income taxes paid on the
rents derived in those states.109 Minnesota would grant no such credit a to
the Florida rent since Florida imposes no state income tax on that rent. Thus,
in this example, the Dayton proposal would cause Minnesota to receive the
entire fiscal benefit from taxing its propo11ionate share of Mrs. Luther's
Florida rental income since Minnesota would grant no offsetting credit as to
that income. However, the North Star State would only receive a net fiscal
benefit from tmdng its share of the Montana and Hawaii rents to the exlenl
that Minnesota's tax rate was higher than the rates of either (or both) of those
two states since Minnesota would grant a credit against its taxes for the taxes
levied by those two states.
While Governor Dayton advanced this proposal as a limited response
to the perceived "snowbird" problem, I suggest that, as a matter of tax policy
and constitutional law, the Dayton proposal has broader applicability.
Indeed, the Dayton approach should more generally serve as the model for
taxing dual residents by assigning, for tax purposes, income with a
geographic source to the state of source while apportioning other income
such as intangible investment income on the basis of the relative time spent
in the two (or more) states of residence.

107. Minn. H.B. 677 § 13.
I 08. Id.
109. MINN. STAT. ANN.§ 290.06, subd. 22(a) (West 20 14).
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THE TAX POLICY ARGUMENT FOR APPORTIONED JlESIOENc

BASED PERSONAL INCOME TAXATION

£.

This section advances the tax policy argument for extending 10 all
individuals who reside in two or more states the Dayton fonnula fo
apportioned residence-base~ personal income taxation, name!~, apportione:
taxation of income over which the state taxes only on the basis of residence
since it lacks source jurisdiction: As a result of mod1ern mobility and
technology, residence is not what it used to be. The problem of double
residence-based taxation, once a quandary of the very rich, is moving down
the income scale as more individuals maintain second residences in different
states, e.g., the Baby Boomer retiree who establishes a winter home in a
warm cl imate or the dU1al ca reer couple which balances the demands of work
and family by maintaining two homes in different states.
Ln the modern world, it is no longer pers uasive to characterize
residence in traditional terms, i.e., as a special, foundational relationship
between an individual and a state of residence that persists even while the
individual lives elsewhere. Residence today is not a fo undational
psychological status, central to an individual's cultural and political identity.
Residence in modern America is a purely utilitarian connection between an
individual and the states in which he resides.
On days when a dual resident lives in his second state of residence,
the first state provides no in personam services that justify taxing that
individual's income properly apportioned to the days spent in his second
state of residence. On such days, it is that second state which provides
~ervices . to the person of the dual resident. Modern technology and
~nformat10~. sharing have eroded the premise that a single state of residence
is best positioned to require an indi vidual to repo1t his overall income to that
~tate. ~ ouble taxation caused by dual residence taxation is economically
me1:ic1ent as it causes individuals to engage in unproductive behavior to
~void such taxation. Specifically, the threat of double taxation inhibits
mler~~t_e_ travel in which individuals would otherwise engage absent the
poss1bd1t1es of such double taxation.
For two reasons, Governor Dayton 's proposal- with its two month
threshold for "part -year" res1·dent status- should trigger a fundamental (and
overdue) reassessment of
·d
b
res1 ence- ased personal income taxation as a
matter of tax polic r·
h
''
"
y. irst, t e proposed two month standard to make an
l·nd1·v1·dual
a part-year"
·d
h · I1 I'
• d' 'd resi ent
ig ights and potentially in rcases rile
Possibilities th a1 m
1v1 uals will b
··d cl
.
multiple states. Second t
e cons1 ere statutory res ident by
an ind' .d I h
' :he two month threshold challenges the premise that
iv1 ua as a special fo d t·
I I .
.
.
stale of residence.
, un a iona re at1onsh1p with a inglc (or any)
As lo lhe heighten •·•
·b·i· ·
•
•
taxation when r .
. c~ poss1 I 1t1cs of mul11plc re idcncc-bascd
esidcncc 1s dc f,ncc.J as 60 in-state clnys. cons idl!r again Mrs.
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Luther who owned homes in Minnesota, Florida, Hawaii and Montana. She
could spend two months each year in as many as six states. ln the absence of
proration, this could lead to multiple_ state taxation of the same income. Even
without a two month test for residence, dual residence for income tax
purposes is an increasing phenomenon as more individuals maintain second
. d·cc.
residences m
ruerent states. 110
Take, for example, a retiree who lives at his traditional home during
the summer, spends the winter months in a wanner state, and routinely visits
his children and grandchildren in a third state, staying in a bedroom
pennanently set aside for him. Under a two month rule for statutory
residence, this individual could trigger resident status in all three states
where he has a permanent place of abode. Indeed, under current statutes like
111
112
those of Califomia, lllinois,
Louisiana 113 and Iowa, 114 this individual
may already be a statutory resident for income tax purposes in all three states
because he has a permanent place of abode in all three states and arguably is
not in any state for a temporary or transient purpose.
Or consider the married couple with careers in different states, e.g.,
she is a lawyer for the federal government in Washington, D.C.; he works on
Wall Street. This is similar to the taxpayers' lifestyle in Cooke. 115 Mr. Cooke
spent the workweek as an executive living in Boston; Mrs. Cooke spent
weekdays in Manhattan; the Cookes spent weekends and holidays together at
their home on Long Island.
These possibilities highlight that, in light of modem mobility and
technology, residence is not what it used to be. In the past, except for the
very rich, most individuals had a single jurisdiction with respect to which
they had a foundational relationship of residence. This state was deemed to
provide on a continuing basis distinctive services justifying the taxation of
the resident even when she lived elsewhere. Residence was considered a
foundational psychological status, central to an individual's cultural and
political identity. None of this resonates today as it did in the past.

11 0. The Census Bureau in 2000 found that there were in the United States
3,604,2 16 housing units used for "seasonal, recreational or occasional use." This
represented 3.1 percent of all U.S. housing units. United States Census of llousing,
Historical Census of Housing Tables, Vacation Homes, last accessed February 20,
20 14, http://www.census.gov/hhes/www/housing/census/historic/vacation.html. Thi
number includes second homes located within the same state as the owner's
principal residence.
111. CAL. REV. & TAX CODF § l70 14(a)(l){West 2010).
112. 35 I LL. COMP. STAT. ANN. 5/150 1(20)(West 2012).
I 13. LA. R EV. Si AT. A NN.§ 47:3 1(1) (2001).
114. IOWA CODL A NN. § 422.4( 15)(\Vest 201 )).
.
115. Cooke, No. 823591 (N.Y. Div. Tax App., ov. IS, 20 12). The ts ue tn
Cooke was whether, for New York City income tax purposes, the Cooke ' ta,
re~idcnce was their apartment in Manhattan or their home on Long Island.
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Consider in this context the Minnesota court's argu
.
m~tlli
benefits provided by the North Star Stale lo Mrs. Luther justif
. at the
entire income. As a matter of tax policy, this argume~ t~xing her
15
unconvincing. When she lived in Florida, Mrs. Luther received nO today
.
benefits as a Mmnesota
res1·denl. Many o f the services that the M.personal
• d
.
mnesota
Supr_eme Court ~ays M_rs. Lut I1er enJoye ~s a Minnesota rcsident"6 have
nothing to do with residence and are received by all Minnesota pro rt.
owners, resident and nonresident alike. The Luther Court. for example.
~
that, whil e Mrs. Luther was in Florida, Minnesota provided benefits lo h:r
family corporation and to her real estate including her investment real estate
and her Minnesota sum mer home. However, Minnesota provides the same
services to the Minnesota property of nonresidents. There is no special police
or fire protection for homes owned by Minnesota residents. A Minnesota
corporation owned by nonresident shareholders receives the same services
(and pays the sa me lax) 117 as does Mrs. Luther's corporation.
Similar observations are lo be made about Mrs. Luther's intangible
assets. Whatever services Mrs. Luther received from the North Star State for
her bank accotmts al Minnesota banks were also provided to a nonresident
depositor and his account at that same bank. Similarly, a North Dakota
resident with a brokerage account registered at the Minneapolis office of
Merrill Lynch receives the same services for this account as did Mrs. Luther
for her brokerage account based at a Men-ill Lynch office in Minnesota.
In short, as to the services rendered to property located \\ ithin
Minnesota, no unique service was provided to Mrs. Luther as a resident of
the state. These same services were also furnished to the equivalent property
owned in Minnesota by nonresidents.
The Lw/ier Court also listed benefits which were provided to Mrs.
Luther's person while she lived in Minnesota, i.e., police and fire protection,
cultural amenities, and environmental standards. However, these in
perso11am services were provided to Mrs. Luther only when she was
physically present in Minnesota. When Mrs. Luther resided in Florida. it was
the Sunshine State which provided her with these _protective and quality-oflife services.
Modem technology permits Mrs. Luther to manage her Minnesota
propenies and investments without setting foot in the North Star State and
thus without using these personal benefits. The board of her famil)
corporation can meet by Skype with Mrs. Luther sitting in her Florida home.

::i

J J6. Luther v. Commissioner, 588 N. W.2d 509, 512 (Miru,. 1999).
11 7. Minnesota imposes a corporate income tax on any corporation witJ1
"c?ntucts with IM innesotaJ tha1 produce gross mcomc attributable to sources \\ ithm"
M1~ncsota. It is thus, for lax purposc1;1 irrelevant whether a corpor,1tio11 is O\\ned by
re~idents or n?nrc~rdcnt!i as long us 1he corpora1ion ha~ suflicicnt activity in
M11U1esota to trigger ta,x liability. MINN. S 1/\ r. ANN.§ 29().()2 (West 2007).
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Email, cell phones, text messages
. . .and other modem forms of comrnun·teat·ton
L
th
allow Mrs. u er to mat~tam mstantaneous contact with her Minnesota
property manager from Flonda.
No one doubts that Mrs. Luther should pay Minnesota income taxes
on her Minnesota-source !ncome and should pay property taxes for her
Minnesota property. There 1s, as well, a plausible claim that, for the time she
physically r~sides in ~innesota, the benefits of residence during that period
justify ta,xat10n of all mcome Mrs. Luther earns during that period from all
non-Minnesota sources. The Minnesota Supreme Court sustained an
unapportioned resident income tax on Mrs. Luther's entire worldwide
income because of the benefits she putatively received as a Minnesota
resident while she was in Florida. However, the benefits Minnesota gave
Mrs. Luther personally were restricted to the days when she was physically
present in the state. Part-year benefits do not justify full-year taxation.
An earlier age perceived a continuing foundational tie between Mrs.
Luther and Minnesota, a connection central to an individual's cultural and
political identity. This psychological status as a resident of the North Star
State was perceived to persist while Mrs. Luther lived in Florida and was
thought to justify Minnesota's taxation of Mrs. Luther on her days in the
Sunshine State.
Today, for two reasons, none of this resonates as it did in the past.
First, we no longer understand the relationship between an individual and a
state as a foundational connection of great cultural and political important.
Rather, we today understand the relationship between states and their
residents in the purely utilitarian tenns described by the Luther Court, i.e.,
government services purchased for tax payments. Minnesota provides no
services to Mrs. Luther's person while she lives in Florida.
Second, even if an individual perceives an important psychological
tie to one state of residence (Mrs. Luther really feels like an Minnesotan
when she lives in Florida), that psychological connection does not justify
Minnesota's taxation of Mrs. Luther's non-Minnesota income on the days
she lives in Florida and receives her public services from the Sunshine
State. 118
In this context, the Dayton proposal requires us to focus upon the
personal benefits received by an individual who resides in Minnesota _for 61
days a year and to ask how those benefits justify residence~based taxat10n for
the other 304 days in the year this individual spends outs1~e the orth Star
State. The conclusion I draw- Minnesota should tax only Its pro rata share
of this resident's global income from non-Minnesota_ sources- is equal~y
applicable to the person who resides in Minnesota (or m any other state) m
any year for I 00 days or for 182 days or for 200 days. As a matter of tax
118. Zelinsky, Citizenship and Worldwide Taxation, supra note 8, at 13l+18.
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policy, the: services ~xtended to dthis i~dividfual 's Mp~rson while within the
1nnesota1 income for the
days lived ,outside the slate.
1n addition to the_ benefits aJlegedly _rec~ived by residents, the second
traditional defense of residence-based taxatwn 1s that the state of residenc
by virtue of its in personam jurisdiction over the resident, is best positione~
10 require the resident to aggregate all of his sources of income to assess his
119
overall ability to pay.
The Dayton proposal also unidermines this
traditional defense of residence-based taxation. The administrative
justification for taxing a resident's worldwide income is less than compelling
when resid1~nce is based on only 6 J days of in-state presence. Another slate
where the iresident spends more time is presumptively better positioned lo
enforce glolbal taxation against all of this individual's income.
Moreover, modem technology and infonnation sharing have eroded
the premise that a single state of residenc.e can best require am individual lo
report his overall income to that state. Information sharing between states110
and infomrn.tion sharing between the £RS and the slalcs 111 enable all states
from which an individual derives income to assess his overall ability to pay.
Consider again the Lowa resident with a Missourj summer cabin he rents. The
traditional umdcrslanding is that Missouri, as a source state, can best tax the
rent eamed by that cabin but is not as well-placed as Iowa to assess this
individual's overall ability to pay. But Iowa and Missowri can share
infom1ation .. Missouri and lhe IRS can share information. It remains true, in
the context ,of international tax issues, that the nation of residence can most
effectively en force global taxation of a resident's worldwide income.
However, within the United States, the states' lt:gaJ and technological ability
to share infonuation among themselves and the lRS erodes that traditional
claim.
Jn sum, infom1ation sharing and modem technology facilitate
individuals r·eporting their global incomes to each of lhe states in which they
reside for part of Lhe year. Thus, from an administrative perspective, a sysrem
of apportioned residence income tax is today quite feasible.
. . . The Dayt~n proposal highlights what is typically at stake when
111d1v1duals are subJect to two or more states each clairnino to be the state of
residence: the double taxation of intangible investment in~ome. To see Lhis,
state do not justify residence-base taxation o non-

119. id. at 1295.
120. For s1atutes a~tborizing the exchange of state ta>. mfomlation, see
ARK. ~ODE ANN.§ 26-17.-4,0J (1997); G A. CODE ANN. § 48-2-16 (20 (0), .C. CODF

ANN.~ 12:,54-~25 (200~), S.D. CODlflED LAWS§ I 0-1-13. t (2013); Tl::X. TA x Couc
ANN.§ 16-.00J (Wes( _008); VA. Coo£ ANN. § 58.1 -2203 (?OJ~)· W V C f}f s
l l-J4C--4 (LexisNexis 2010).
- J • • "· O ~
121 . See I.R.C. § 6103(d), 26 U.S C § 6 I 03(d) Se
If
· · · · · Purposes.
· e genera ,ry. I.R.M. §
11 .3 .32• 0 1· sclo,sure to Sta Ies t·or T a>. Admin1strat1on
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let us revisit the retiree with homes in both Iowa and Maine and enough
presence in the Pine Tr_ee State to qua~ify as a resident there. 122 Let us further
assume that, when he 1s away from either home, he rents it out and that his
other income consists of dividends and interest from publicly traded stocks
and bonds held for investment. In this case, each state will tax his worldwide
123
income. Iowa will grant a credit against its tax for the Maine income tax
124
he pays on the rent earned in Maine while Maine will similarly grant a
credit against its income tax for the Iowa tax generated by the rent earned in
125
lowa. However, neither state will grant a credit against its tax for the tax
the other levies on this individual's intangible-based investment income.
Each state, observing the prevailing rule of mohilia seq1111nt11r personam, 126
will site that investment income to itself on the basis ofresidence.127
To flesh out the picture further, let us assume that this individual also
bas a large individual retirement account reflecting his cumulative retirement
savings over the course of his career. As a matter of federal law, m both
states can tax his withdrawals from his IRA since both states claim him as a
resident. This specific kind of double income taxation will become more
common in the years ahead as the Baby Boomers retire and draw do·wn their
retirement savings. As a matter of tax policy, the appropriate response to this
prospect is for each state of residence to apportion, taxing the same
percentage of his retirement income as the percentage of his time spent in
each state of residence.
The final tax policy consideration is the ,economic inefficiency which
results from the unproductive behavior which individuals undertake to avoid
dual residence-based taxation. The threat of double income taxation inhibits

122. Maine's test fo r statutory residence in any year is "a permanent place
of abode" within the State combined with " more than 183 days" spent in the State.
ME. REV. STAT. tit. 36, § 5102-58 (West 20 13). Iowa's test for statutory residency is
that the individual " maintains a permanent place of abode within the" Ha,,keye
State. IOWA CODE ANN. § 422.4(15) (West 20 11).
123. ME. REv. STAT. tit. 36, § 5102-1-C(A) (West 2013) (Maine resident's
"Maine adjusted gross income" is his "federal adj usted gross income'' with certain
modifications); IOWA CODE ANN. § 422.7 (West 2013) (Iowa "net income'' is federal
"adjusted gross income" with certain exceptions).
I 24. IOWA CODE ANN. § 422.8( I)(West 20 I 3).
125. M E. REV. STAT. tit. 36, § 52 17-A (West 2010).
126. See Crane Co. v. Des Moines, 208 Iowa 16-t, 166 ( 1929) ('"the itus of
personal property is the domicile of the owner"); Eastman v. Johnson, 161 le. 387
( 1965) (following d octrine of mobilia seqlllmlur perso11am).
.
127. A s noted supra, Maine ,, ill reduce the tax burden on dual re 1dence if
the other state of residency does also. ME. R.Ev. STAT. tit. 36, § 5128 (West 20 I~).
Since Iowa does not have a similar relief provision, Maine does not reduce 11
residence-based tax.
128. 4 U.S.C. § 114 (2006).
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•ndividuals from moving across state lines as tJ1ey would w·rh
i
.
Art" I . I
i our
interference from tax considerations.
1c es m t 1~ general p~e~s 129 reveal
10
the public what has long been known to tax professionals: lnd1v1duals en
in much pointless activity because of state (and local) residency 1!age
curtailino for tax reasons their presence in states to avoid resident status. ws,
The prototypical case is the individual who is deterred fr
spending more than 183 _days i~ a state becau~e the 184th in-sta~e day wo~I~
make him a statutory resident, liable for state income taxes on his worldwid
income. An apportioned residence-based income tax might discourage th ·e
.
h.
g
individual from coming into the state smce eac in-state day would increase
the proportion of the year spent in-state and thus expand his pro rated income
taxable to the state. On the other hand, the all-or-nothing quality of current
taw-e.g., an individual is or is not a resident for tax purposes depending on
the 184th in-state day- creates the kind of tax cliff which is particularly
130
intrusive in individual decision-making.
In short, in terms of tax policy, double state income taxation of dual
residents is no longer sensible in light of a variety of factors. These include
modem mobility and technology, the purely utilitarian connection today
between states and their respective residents, the failure of the first state of
residence to provide in personam benefits to a dual resident on the days she
resides in the second state, and the economic inefficiencies which result
when individuals engage in unproductive behavior to avoid dual residencebased taxation.
The proper solution follows the Dayton "snowbird" proposal: With
respect to income over which two or more states exercise only residencebased jurisdiction, require the states of residence to apportion such income in
proportion to the days spent in each such state. A single state will typically 131
exercise geographic-based source jurisdiction over a particular item of
income. States of residence universally grant credits to abate source-based
double taxation. There is thus little danger of the states double taxing income
which can be taxed by a single state on the basis of source.
In contrast, income over which two or more states exercise only
residence-based jurisdiction, typically intangible investment income, is often
double taxed. To avoid such double taxation, income over which states
exercise only residence-based jurisdiction should, as a matter tax policy, be
apportioned among the states in which a dual resident resides on the basis of
the time spent in each state of residence.
129. See, e.g., James B. Stewart, Tax Me if You Can, THE NEW YORKER, at
46, March 19, 20 12.
130. fd.
I~ I. ~ut not always. As I discuss i11ji-c1, there is a strong argument for

federal legislatLOn addressing those situations where two states both claim to be the
state of source. See notes 198 and 199, and accompanying text

1014]
V.
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THE CO STITUTIO AL ARGUMENT FOR APPORTIONING
RESIDENCE-B ASED PERSONAL I COME TAXATIO

Turning fro?1 ta~ poli~~ to constitutional law, the U.S. Supreme
Court should reconsider 1ls trad1t1onal position that multiple-residence-based
taxation is constitutional. Wh~tever the merits of that position in the past, it
is_ today _obsol~te,. as recogn~~i? both by _Jus_tice Powell 132 and by Judge
Titone, d1ssenttng m Tamagnt. The const1tut1onal case against current Jaw
and for apportioning residence-based personal income taxation runs parallel
to and in important respects overlaps the tax policy argument against rhe
status quo.
The Supreme Court should invalidate multiple residence-based
personal income taxation under both the dormant Commerce Clause and the
Due Process Clause. Under those provisions of the Constitution, the Court
should require states to apportion the residence-based taxation of income
over which such states lack source jurisdiction.
Double state personal income taxation of dual residents violates the
Commerce Clause in three respects. First, states' double taxation of dual
residents impedes interstate commerce in the form of inilividuals crossing
state lines when such boundary crossing subjects their income to double
taxation. Second, dual residence-based personal income taxation also
violates the requirement that taxes on interstate commerce be "fairly

apportioned" 134 to avoid double taxation. Third, if a state imposes residencebased personal income taxes on a day when an individual lives in another
state, such taxes violate the Commerce Clause tenet that taxes be "fairly
related to the services provided by the [taxingj State."m On such an our-ofstate day. an individual taxed as a resident by the state from which he is
absent receives his in personam government benefits from the other state in
which he resides rather than the state from which he is absent.
When a dual resident Jives outside the taxing state, residence-based
personal income taxation by the state from which he is absent also
contravenes the venerable Due Process test that, in order to tax, a state must
give something "for which it can ask rettim." 136 On a day spent out-of-state,
132. Cory v. White. 4S7 U.S. 85, 97 (2004)..
.,
133. Matter ofTamagni v. Tax Appeals Tnb. of State ofN.Y., 91 N.Y._d
530 545 (N.Y. 1998) (Titone, J., dissenting).
'
134. Complete Auto Transit, Inc. v. Brady, 430 U.S. 274,279 (1977). For
background on the four-part Commerce Clause test of Complete_ Auto, ~ee Edward
A. Zdtnsky, Rethinking Tax Nexus and Apportionment V01ce,_ Exit. ,m~I the
Dormant Commerce Clause, 28 VA.TAX Rf.V. 1, I0, 24 (2008) Ihereinafter Zchnsky.
Rethinking Tar Nexus].
135. Comple1e Auto, 430 U.S. al 279.
136. Wisconsin v. J.C. Penney Co .• 311 U.S 435. 444 (1940), See a/So
%clinsky, Rethinking Tax Nexw,, supra note 134, m 6-7.
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the state from which an individual is absent furnishes no in pe,-so
c
· f
services justifying return ·mtI1e 1onn
o res,'dence-based ·income taxes. nam
Thus. under both the Commerce Clause and the Due Process Clat1 ,
the Supreme Court should eliminate the double income taxation of d~ei
residents. The Court should hold that, when a taxing state lacks sour~
jurisdiction. the state may o.nly t,ax .a p~o rata share of the dual resident's
income based on the dual resident s tLme m that state.
Consider in this context Oklahoma Tax Commission v. Jelrerso
137
1J8
d
1J9
»c n
Lines,
cited by both the Tamagni
an Luther
courts for the
proposition that residence-based double taxation docs not affect interstate
commerce for purposes of the Commerce Clause. A careful reading of
Jefferson lines leads to a different conclusion, namely, that, in violation of
the donnant Commerce Clause, double residence-based personal income
taxation impedes interstate commerce in the form of individuals moving
across state lines.
ln Jefferson Lines, Oklahoma imposed a sales tax on the entire price
of bus tickets purchased in Oklahoma for trips starting in Oklahoma, but
continuing and ending outside the Sooner State. The U.S. Supreme Court
sustained Lmder the Commerce Clause this Oklahoma sales tax on the entire
price for bus tickets for interstate travel.
For two reasons, the Court held that there was no danger of double
taxation in this situation and thus no Commerce Clause need to apportion the
sales tax among the states in which the buses traveled. First, a sales tax is
levied only once in the stale of sale, in this case, Oklahoma. As to
Oklahoma's sale tax, ''[t]he taxable event comprises agreement, payment,
and delivery of sorne of the services in [Oklahoma]; no other State can claim
140
to be the site of the same combination" since the bus tickets in question
were sold only once in the Sooner State. Second, there was no danger of
"successive taxation" 1~1 when the buses left Oklahoma for other states since
those other states, if they imposed use taxes on the tickets purchased in
Oklahoma, were constitutionally obligated to provide a credit against their
use taxes for the Oklahoma sales tax already paid by the ticket holder.
The opposite is true of the double personal income taxation of dual
residence. Tn these instances, residence (unlike the one-time sale of a bus
ticket) is not confined to a single state; each state claiming to be a state of
residence imposes duplicative residence-based taxation on the same
individual's total income. There is "successive Laxation"142 when lhe second

137. 514 U.S. 175 (]995).
138. Tamagni, 91 N. Y.2d at 537, 543 (citing Jefierson Lines).
139. Luther v. Commissioner, 588 N. W.2d 502,5 10 (Mirn,. J999).
140. Jefferson Lines, 5 I4 U.S. at 190.

14l./d.atl 91.

142. /d.
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tat e of residence taxes the dual resident's worldwide income without
s anting a credit against the fi rst state's residence-based taxation of that same
gr
· ·ts typ .tcaII y t he case today. 143
income. T his
T hus, the Oklahoma sales tax sustained in Jefferson lines-a onetime tax imposed by only one state-is distinguishable from the dual
imposition by different s tates of "successive" 144 residence-based personal
income taxes. A sales tax need not be apportioned for donnant Commerce
C lause purposes since there is no danger of double taxation when a state
imposes a sales tax on a sale occurring once w ithin that state. Similarly,
income over which a single state exercises geographic source-based
jurisdiction need not be appoi:tione_d ?e~au_se typically 145 only that single
state will have such source-derived Junsd1ct1on to tax and because states of
residence grant credits to eliminate the double taxation of such income. In
contrast. residence-based income taxes imposed on dual residents should be
apporti oned because double taxation occurs when two (or more) states claim
the rig ht to tax the same income on the basis of residence and neither
prov ides a credit for the other's taxes.
Moreover, neither Tamagni nor Luther satisfactorily confronts
Camps ewfound/Owatonna, Inc. v. Town of Harrison. 146 That decision
buttresses the conclusion that double residence-based personal income
taxation v io lates the Commerce Clause because the movement of individuals
across state lines is a form of interstate commerce. Double residence-based
taxation impedes this movement.
The taxpayer in Camps Newfound/Owatonna was a nonprofit
corporation which ran a summer camp in Maine for children who were
Chr isti an S c ientists. Most of these campers were nonresidents of Maine.
B ecause the camp predominantly served nonresidents, Maine law imposed
real a nd pe rsona l property taxes which would not have been imposed had the
cam pers been Maine residents. The U.S. Supreme Court struck the Maine
prope,ty tax as improperly discriminating under the donnant Commerce
C lause.
Defending M aine's statute, the Town of Harrison claimed that the
camp and its property taxation were purely local matters, beyond the ambit
of inte rstate commerce and the Commerce Clause. Justice Stevens, writing
fo r the Court, rejected this claim, countering that "the transportation of
persons across state lines . . . has long been recognized as a fonn of
·comme rce. "' 147 A lthough the camp 's services "are consumed locally" in

143.
144.
145 .
146.

See supra notes 55 through 80 and accompanying text.
Id.
But not always. See infra notes 196 and 197 and accompanying text.
520 U.S. 564 ( 1997). Luther ignores Camps Ne11f01md Owato,111,,

altogether.
147 . Id. at 573.
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Maine 148 Maine's heavier property taxation of camps serving no .
'
•
149
nres1de
"impeded interstate commerce m the form of travel" by "limit['
nts
1
50
access of nonresidents to [Maine's] summer camps."
Ing] the
Rephrasing its position, the Town further argued that the d
Commerce Clause did not apply to a real est~te tax.
Court disagre~:~nt
tax on real estate, like any other lax, may 1rnperm1ss1bly burden inte A
,, 1sI
rstate
commerce.
These observations indicate that the double tax caused by d
1
residence-based pers~nal income taxation affects interstate commerce a~~
thus must comply with the donnant Commerce Clause tests designed 1
prevent such double taxation. When a state assesses a second residence~
152
based income tax, it imposes an "other tax" which penalizes the dual
resident for crossing into that second state to reside there.
Indeed, the tax impediment to interstate commerce is more direct in
the case of dual residence-based income taxation than it was in Camps
Newfound/Owatonna. In that case, Maine imposed higher property taxes on
the camp because the camp mainly served nonresidents. The property tax
impediment to nonresidents coming into Maine was mediated through the
camp which presumably charged higher fees to nonresidents than if the camp
had enjoyed the prefetTed tax status granted to nonprofit camps serving
Maine residents.
1n contrast, the dual resident of Iowa and Maine is directly burdened
for coming to Maine and establishing residence there, i.e., he is personall)
subject to Maine's second, "successive"153 state income tax on his intangible
investment income.
In its Commerce Clause discussion of need to apportion to avoid
double taxation, the Court has sometimes deployed the tests of "internal
consistency" and "external consistency." 154 The Commerce Clause test of
internal consistency is formal in nature. A state tax scrutinized under the
Commerce Clause is said to be internally consistent if, on its face, the tax,
were it to be replicated by other states, would avoid double taxation of the
same income. 155 In contrast, the Commerce Clause test of external
consistency is practical in nature. A state tax reviewed under the Commerce
Clause is said to be ex ternally consistent if such tax "actually retlect[sJ a

!h~

148. Id.
149. Id.
150. Id.
15 1. Camps Neivfo 1111d, 520 U.S. 564, 574 ( 1997) (emphasi added).
152. Id.
153. Oklahoma Tax Comm 'n v. Jeflerson Lines, 514 U. . 175, 191 ( 1995).
I54. Contai ner Corp. of Am. v. Franchise Ta'< Bd., 463 U. . 159, I69
( 1983). See also Zelinsky, Rethinking Tax Nexus, supra note 134, at 28- 29.
155. Container Corp., 463 U.S. at 169.
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reasonable sense of how income is generated" and thus in practice avoids
.
1S6
double taxation.
Consider again in this context Iowa's rules discussed earlier: First,
an individual who owns a permanent home in the Hawkeye State can be a
statutory resident for tax purposes even if he spends less than half of the year
in-state. 157 Second, Iowa will not grant an income tax credit against its
personal in~ome tax . if another state also ta~es this individual's intangible
investment income since Iowa sources such income to itself as the state of
residence. 158 In Commerce Clause terms, these two rules are internally
inconsistent since, if replicated by other states, these rules would make
double taxation inevitable whenever a individual with intangible investment
income has permanent places of abode in two (or more) states. All states
fo llow ing Iowa's approach would declare as statutory residents for tax
purposes all individuals with permanent in-state abodes even if such
residents spend less than half of the year in-state. Hence, the states
replicating the Iowa regime would impose duplicative personal income taxes
on these individuals' respective global incomes and would not abate their
respective income taxes to prevent the double taxation of these individuals'
investment incomes.
In Commerce Clause terms, Iowa's rules are also externally
inconsistent since, in practice, a dual resident of Iowa and of a second state
such as Maine or Connecticut pays double state personal income tax on his
intangible investment income. In these sellings, both states tax dual
residents' global incomes without providing a credit to avoid the double
taxation of investment income. Since Iowa's personal income tax regime is
both internally inconsistent in form and externally inconsistent in practice,
that regime fails the Commerce Clause apportionment requirement and thus
shou ld be invalidated under the Commerce Clause as causing double taxation
in theory and in practice.
Consider as well states which impose a requirement of more than
183 in-state days for statutory residence. These laws are also internally
inconsistent for Commerce Clause purposes, at least as long as a day spent
partially within the tax ing state is classified as a full day for purposes of the
183-day threshold. These statutory residence laws are also externally

156. ld.
157. IOWA CODE ANN. § 422.4(15) (West 2011); IOWA ADMIN. CODE r.
701-38. 17(4), example a (2013).
.
158. lOWA CODE ANN. §§ 422.8( I), 422.8{2)(b) (''A re 1dent's income

~llocablc to Iowa is the income determined under section 422.7..."), 422.7 (net
income is "adjusted gross income ... as properly computed for fedcr_al income tax
purposes under the Internal Revenue Code..."); Crane Co. v. Des Moines, 208 Iowa
164, 166 ( 1929) ("the situs of personal properly i the domicile of the O\\ller'').
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inconsistent as other states simultaneous Iy impose global taxatio
same individuals as domiciliary residents.
n on the
Let us revisit in this context New York's taxation of Mr. Tam .
a statutory resident because he owned an apartment in Manhattan andagni as
· th e E mp1re
· State. 1s9 When Mr. Tamagn· spe01
more than half of the year m
•
•
1 spent
part of a workmg day m New York, New York counted that day in full fi
the purposes of New York's 183-day test for statutory residence even tho;
Mr. Tamagni started and ended the day at his house in New Jersey. '60 /
logical matter, double state income taxation is inherent if every state~6~
declares, as does New York, that an individual is a statutory resident if h
annually spends parts of 184 days in-state. An individual can spend parts 0;
I 84 days in two or more states and can thus be classified as a statuton
resident in all such states.
·
Consider, for example, an individual who is domiciled in California
and spends 184 days living at his Connecticut home and commuting to a~
office in Manhattan. Under the regime which counts part days as full days,
this individual is a statutory resident of both New York and Connecticut
since both states coUJ1t part days as full days for purposes of their respective
statutory residence rules. This result is internally inconsistent since, on its
face, regimes like ew York's and Connecticut's cause multiple personal
income taxation as an individual can divide each of 184 days between two
(or more) states and thus be classified, for tax purposes, as a resident in both
such states.
Suppose, instead, that a state were to count for its l 83-day test for
statutory residency only those days when an individual spends all 24 hours
within the state. This approach would render statutory residence rules based

159. Matter ofTamagni v. Tax Appeals Trib. of State of .Y., 91 .Y.1d
530 (1998).
160. .Y. COMP. CODES R. & REGS, tit. 20, § 105.20(c) (1998) ("presence
within New York State for any part of a calendar day constitutes a day spent v,ithin
New York State"). See also Leach v. Chu, 150 A.D.2d 842, 844 ( I 989) ("'a day ma)
include a portion ofa 24-hour period"); Zanetti, o. 824337 (N.Y. Div. ofTax App.,
May 31, 2013) (following Leach as "controlling law").
16 J. For other states that declare that a part of day is to be treated for
income tax purposes as a full day, see CONN. AGENCIE REG . § 12-701(a)(l)-l(c)
(2013) ("a day spent within Connecticut include any part of a day"); GA. CODE
A NN. § 48-7- l(I0)(iii) (20 13) ("for 183 days or part-days ... "); Mo. CODE REGS.
03.04.02.01(8)(1) (2013) (day "includes any part ofa day."); MA . GE LA\\' ch.
62, § I (f) (2013) ("including days spent partially in and partially out of the
commonwealth."); MINN. STAT. ANN.§ 290.01, subd. 7(b) (West 2014) ("-pre ence
within the slate for any part of a calendar day constitutes a day spen1 in the state");
OR. R.Ev. STA1. § 316.017(2) ("a fraction of a calendar day shall be counted as a
whole day."). For further discussion, sell I lashmi, Is Home Really Where rhe Heart
I ·?, supra note 32, at pp. 824- 25.
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.

on 183 days of m-state presence m ema y cons1s~ent. An individual can,
in one year, only spend 184 fo~I days of 24 hours m one state. Hence, an
. divi<lual can be a statutory resident under such a rule in only one state and
in only be subJect
·
. l e s tt
call
to tI1at smg
a e' s persona1·mcome tax as a statutory
resident.
.
.
.
However, this theoretically restrained rule of statutory residence is
externally inconsistent since in practice taxation on the basis of such
residence conflicts with personal income ta.'<ation based on domicile. To see
163
this, let us consider a Cooke-like situation involving a dual career couple
with a home in Los Angeles where the wife lives throughout the week with
the couple's children while she practices law. Suppose further that the
husband has a job on Wall Street and a studio apartment in Manhattan. For
46 weeks of the year, the husband on Sunday nights travels to New York and
returns to his family in their California home on Friday. In this example, the
1
husband spends 184 full days 1H in the Empire State where he maintains a
fixed place of abode. He is thus a statutory resident of New York even under
a theoretical rule which only counts as in-state days entire days spent in the
Empire State. The husband is also domiciled in California where he and his
family maintain their principal home. Both states tax this individual's global
income as a resident. While California grants an income tax credit for the
income this individual earns in New York, neither state will grant a credit for
the state income taxes imposed by the other on this individual's intangible
165
investment income. The result is in practice double taxation which the
Court has, for purposes of the Commerce Clause's apportionment
requirement, labeled external inconsistency.
ln general, source-based taxation will be internally and externally
consistent since typicall y166 a single state is the geographic source of any
particular item of income. Thus, in theory and in practice, when a state taxes
personal income on the basis of source, there is no double taxation because
only one sta te can tax on this geographic basis, and, consequently, there is no
need to apportion to avoid double taxation. However, when two or more
states tax a particular item of investment income, e.g., a dividend, on the
basis of residence and both lack a geographic source claim to tax this item,
the resuJt is double taxation by the two states of residence when neither
grants a credit for the taxes levied by the other. Hence, the need to apportion

162. See note 33, supra.
163. Cooke, No. 823591 (N.Y. Div. Tax App. , Nov. IS, 2012).
164. This theoretical husband spends four (4) twenty-four hour days in ew
York each week, i.e., Monday through Thursday. He spends 46 such weeks in the
Empire State. 46 x 4 = 184.
165. Christman v. Franchise Tax 13oard, 64 Cal. App. 3d 751 (1976); N.Y.
COMP. CODES R. & REGS. tit. 20, § 120.4(d).
166. However, see notes 196 and 197 i11fi'a and accompanymg cexl
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to avoid double taxation 1
t\v"O state of residence
·
Iy 11m1te
· · d to a single
·
· n . cont rast
bctween thed taxJ•urisdiction
1•s inherent
state
ource-base
.
b
.. d b
.
since
,
s
. b8 ed taxation can only e asset te y the single state . such
oeograp1llC·
.
in Who
boundaries the income anses._
.
. .
167
se
•s
point
in
the
d1scuss10n,
the
eight
states
that
provid
.
.
e to th .
At ti11
. esidents a credit for all 111cornc taxes paid to another st
e1r
respective r
.
.
ate c
l resident income taxation as practiced by the other
an
agree ti1at dlla
•
· stat
. . ti dormant Commerce Clause reqmrement to appoition to
~s
violates 1e
.
avo1ct
d ble taxation. However, these eight states can _also assert that th .
ou t' e taxes are distinguishable from the personal mcome taxes levied eir
respec 1v
. • h .
.
6y
the other states as those other states 11m1t t e1r respective credits to the
source-based taxes assessed by another state. . ln contrast, the personal
income taxes of these eight states comply with the Commerce Clause
all double. taxation , 1.n
m,
. states .eschew
c
a 1date to appmtion because .these
practice and in theory, by prov1dmg a credit 1or all personal mcome tax
assessed by a second state including residence-based taxes levied in
absence of source jurisdiction.
The U.S. Supreme Court h~s recognized that tax credits, since they
abate double taxation, can satisfy the dormant Commerce Clause
apportionment requirement. 168 In terms of internal ~nd external consistency,
tax laws like those of Minnesota and New Jersey, m theory and in practice
avoid all double taxation of dual residents since such states grant to thei;
residents credits against their respective personal income taxes for all income
taxes levied by another state, including taxes assessed against the intangible
investment income of dual residents.
However these liberal tax credits cannot overcome a second
constinttional barrier, namely, the fact that these states, notwithstanding such
liberal credits, provide no personal services to dual residents on the days
such residents live out-of-state. [n Commerce Clause terms, states can
impose taxes that affect interstate commerce only if such taxes are "fairly
related to the services provided by the [taxing] State." 169 Unapportioned
residence-based personal income taxes fail this constitutional test.
Unapportioned residence-based double personal income taxes also
contravene the venerable and quite similar Due Process test that, in order to
tax, a State must give something "for which it can ask return." 170 Even the
most generous tax credit addresses neither of these constitutional tests, which
look not to the danger of double taxation, but to the services provided vet non

t~!

16?. Illinois, Maryland, Massachu ells, Minnesota, Ne, Jcr ·ey, Ohio,
Pennsylvania and Wisconsin. See notes 55 through 62, supm.
168. See, e.g., Goldberg v. Sweet, 488 U.. 252, 264-65 (1989).
169. C~mplet~ Auto Transit, Inc. v. Brady, 430 U.. 274, 279 ( 1977).
170. Wisconsin v. J.C. Penney Co., 3 11 U. . 435,444 (1940).
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by the taxing state. A state provides no personal serv
. the other state of residence.
tees to a dual res1dent on
a day he It.ves m
As we have seen, when Mrs. Luther live . Fl .
vides
no services to her person only to her spin on,~ Minnesota
Pro
.
.
'
ropeny Th
b.
services furni shed to her Minnesota property are the
·
e pu he
'd
• M.
same as the sen1ces
Provided to nonres1 ents mnesota property. On the da . M
· 1t
· ·ts the Sunsh'me Slate that provides
· services""
ys rs.
in Flonda,
h' Luthcr
h . hvcs
,1,.
h
r
f 'd
1orw
1c
1tcanask
return" • m t e ,orm o rest ence-based income taxes A l .
,
M.
.
. ,v1mncsota tax on
Mrs. Luther s non- mnesota income for the days she hv • Fl
\ d
}
·
·d
m
es 10 onda 1s not
" fairly re ate to t 1e se~~~s prov, ed b( Minnesota to Mrs. Luther's
person._ There are dno such Mmnesota-pro~,d~d services on the days she lives
in Florida. 0 n a ay w en rs. Luther ts m Florida Minnesota . . h
·
r wh'1ch M'mnesota can ask return.'
gt\ics er
person no services
1or
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As commentators have observed ~ the Coun has bee I
'
n re uctant to
strike taxes on the dormant Commerce Clause ground that such 1
·
·
115
axes arc not
"fairly related to the serv1c)Ttbpro.v1d~d b( the taxing state. \Vhile that
reluctance may (or may not . e Justified mother settings, in the context of
dual residence-based personal mcome _taxation, the Court should recognize
that, in the modem age, a state of residence provides no personal benefits
justifying taxation on the days a dual resident lives in a second state of
residence.
In this context, let us assume a Louisiana resident who owns a
pennanent place of abode in New Orleans but who spends an entire year in
Colorado where he also owns a permanent home. It is appropriate for tlus
Louisiana resident to pay property taxes on his New Orleans home and 10
pay Louisiana income tax on any rent he receives if he rents that home ,,hile
be is away. Such rent would be classic Louisiana source income. However,
in this year, Louisiana provides no services to this individual's person; the
Centennial State provides all such services. While the Pelican State provides
services to this individual's property during the year, Louisiana provides no
personal services for which it is entitled to residence-based personal income
taxes on this individual's intangible investment income such as dividends
and interest.
17 l . See discussion supra at notes 11 Sand I 16 and accompanying text.
172. J.C Pen11ey, 311 U.S. al 444.
173. Complete Auto, 430 U.S. al 279.
174. See, e.g. Robert D. Plattner, Ne11 fork's Co11l',?11ie11ce of rlic
Employer" Doctrine- A Role for Complete Auto Transit's Fo11rt/1 Prong, 2003 State
Tax Today 129-29 (Jul. 7, 2003) (discussing "d1mm1shed" "stature of the fourth
[Complete AutoJ prong") [hereinafter Plattner, Conw11ie11ce ofthe EmploJt?r}.
175. Complete Auto, 430 U.S. al 279.
176. See Plattner, Co,mnience of the Employer, supm note 174 l e,,

York's employer convenience doctrine "is best recognized as a v1ola11on of the
fourth [Complete Auto] prong.").
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Or consider a modified version of Mrs. Luth , .
. dom1c1
• ·1e from Nonh Dakota to Fler s. s11Uation
.
indi,;dual ,\,ho moves his
·
Oak
d
ds
fr
onda
b
' an
his house m N~ct!1 . . ota an ~pen
om late ~pril through N'o Ut retafr,s
that house. This individual, "h,I~ no longer dom,ciled in North ;ernber at
for tax purposes, a statutory resident of orth Dakota sin h akota, is
permanent abode there at which he lives ''more than seven ce e retains ~
0 ths
year. m It is unconvincing in this hypothetical to claim that an : 08" " ~"el}
North Dakota tax on this individual's entire income is "fairly PPort,oned
. d . th
re1ated"'7B
the services provided to hun urmg e roughly seven months h
to
lives there. Florida provides the in personam services to this ind· e_ actuau.}
the other fj\·e months ofthe year he lives in the Sunshine State.
,v,dual for
An earlier age perceived that, even on the days a dual res·d
.d
h
, ent w
absent from one state of res, ence, s e nevertheless had a co . . as
.d
h. h . .
ntinurng
relationship with tJ1at state of res1 ence, w ,c Justified its taxation d _
her absence. However. such a foundational concept of residence do ttnng
·1· .
es not
resonate in lhe modem wor Id, a world of mo b1 11y rn which the res"d
.
d.
'd
I
d
.
I ence
relatiooslup between an in
ua an a state ,s purely utilitaf
.
. we str·11 posit. that, m
. th'1s case, there persistsian in
character. And even ,f
important psfcholo~cal tie be!ween t_his individual and . o':h Dakota \:~~;
he is living in Flonda, there 1s nothing about that contmwng cultural d
political identil) that justifies o_rth D~kota 's residence•based taxation on:e
days he lives in Florida and receives his personal benefits from the Sunshine
State.
In sum, if Congress does not adopt legislation to establish to a
system of apportioned residence-based personal income taxation, Lhe U.S.
Supreme Court should apply its dormant Commerce Clause and Due Process
precedent to get !here: Double residence-based personal income taxation
impedes tJ1e movement of individuals across state lines and exacts taxes on
days when a individual receives no personal services because he lives in
another state. The Court should accordingly mandate as a Commerce Clause
and Due Process maner that a state lacking source jurisdiction over particular
items of a dual resident's income (such as investment income from intangible
assets like stocks and bonds) may only tax a pro rara share of such income
based on the percentage of the year the resident spends in the taxing state.

,v,

VI.

JMPLE 11:: ~ING Arl'ORTI0 1 ED RE IDE 'CE-BA ED TAXATIO"

The best way to achieve apponioned residence-based income

taxation is by federal legislation under Congress's Commerce Clau e power.
If Congress won't adopt such legislation, tJ1e U.S. Supreme Court should
require such 1axation via ,ts Commerce Clause and Due Process doctrines. If
177. .o. Cmr. Coor:§ 57-38-01.1 I (2013).
178. Complete Auto, 430 U.. at 279.
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neither Congress nor the. Court will act to eliminate the double taxaiion of
dual re~idcnts' pcrso~a~ l~co_mcs, the states on their own can agree that a
t te without source Jllnsd1ct1on over part or all of a dual resident's tncornc:
!i~ouid only tax its pro rata share of the incomie which the state taxes on the
basis of residence.
Congress ideally should address the need for apportioned residencebased personal income taxation. Legislation can proactivcly anticipate
problems and provid~ c~mprehensive frame" ?rks, rather than respond 10
particular ~ases. Spec,ahzed staffs su~port leg,slat!ve tax-v.riters. Taxation
inevitably mvolves trade-ofTs and pohucal caliculat1ons properly undertaken
by the political branches of govcmme_nt. The ~egislative process is best ~uited
for the give-and-take of the contending parties and mterests that shape ta.,
law. Federal legislation can also address important details on a nat1om1ride
basis.
For these reasons, Congress should implement apponioned
residence-based personal income taxa1ion through federal leg,!llation As
previously observ~d, Congress has decreed th~t onl) state~ of residence ma)
tax rc1irecs' pension payments and other reuremenl savmgs. 1N In similar
fashion, Congress has declared that only slates of residence may ta, the
income earned by persons working in certain channels of interstate
transportation.' 80 Most recently, Congress addressed the state income
taxation of individuals who work "on the navigable waters of more than one
State.'' 181 Congress prohibited states and their municipalities from imposing
income taxes on nonresidents' compensation eamed during their "regularl>·
assigned duties while engaged as a master, officer, or crewmnn on a vessel
operating on the navigable waters of more than one State.''18' Thus, today,
only their respective states of residence may tax 1he wages of individuals
who work in interstate waters. The same is also true of interslate bus153 and
railroad 184 employees, i.e., Congress has declared that only tht.!ir respective
state~ of residence may tax their earned incomes
In this vein, Congress should toda} confronl the problem of double
income taxation caused by two or more states both claiming the same
individual to be a resident for tax purposes. ln such cases, Congress should
limit each slate to taxing the state's pro rata share of the dual resident's
income over which the state only e:\.ercises rcsidence-bas~d jurisdiction.
Such pro rata share should be determined by the amount of time the
individual spends in each state of residence.
179. 4 U.S.C'. § 114.
180. Zelinsky, Rethinking Tax Ne.\11~, ~·11pra nolc 134, al Jb
181. 46 U.S.C. § 11108(b)(2)(B)
182. Id
183. 49 U.S.C. § 14503(a).
184. 49 U.S.C. § 11502(.i).
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more . . .d I 1·s a re.sident for tax purposes w en m-state "for other th '
i e an 1ndiv1 ua
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• ••
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a temp rar)
mioht instead find atttactive the most common definir
Comrress ::,
. 'd
.h
.
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- rest·dent' namely' an ind1v1 ua1wit. a pemianent in-state abocte
fa
statutorv
0
who spends·more than 183 days. .in the state
, during
. the.d year. The fundamenta1
. . that whatever defimt10n of statutory res, ency Congress might
pomt 1s
,
·d
h ·
·
eLha compre
adopt, sueh a definition would help prov,
.
b
d ens1
• ve, nationwid
.
e
1 incidence
framework for the taxation of dual residents, ere Y re ucing t1e
of double ta..xation.
. .
Another question best addressed by feder~I le~sla~10n is the
nt of a day spent in two or more states. Consider m this context a
treat me
is6
. . 'd I d . ·1 d .
situation like Barker, where an md1v1 ua om1c1 e 111 Connecticut
commuted to work daily in Manhattan and owned a beach house in New
York he used sporadically. Let us suppose that an individual conunutes to his
Manhattan office from his home in the Nutmeg State on 200 days, returning
to Connecticut each evening. Suppose further than this individual
additionally spends 20 ful l days in the Empire State at his beach house there
and spends the remaining 145 days of the year as full days in Connecticut.
Under current law, both New York and Connecticut treat the 200
commuting days as full in-state days since this individual spends pan of
these days in both states, waking up and going home in Connecticut while
working in New York during Lhe hours in between.187 The upshot is that
these 200 days are double counted for personal income tax purposes
188
resulting in 345 Connecticut days and 220 New York days.' 89 This could
cause unacceptable duplicative taxation even under a system of apportioned
185. CAL. R.Ev. & TAX CODE§ 170l4(a)(l) (West 2010); 35 Lu.. COi\tt>

STAT. ANN. 5/) 501(20) (.West 2012).

.

186. Barker, No. 822324 (N.Y. Div. Tax App., Jan. 13, 2011).
187. N.Y. COMP. CObES R. & Reas. lit. 20, s 105 20(c) {1998)· C
AGENCIES RF.GS.§ 12-701(.u)(l)-l(c) (2013).
~
'
, o N.
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. 189. The 200 commuting days spent partial1 10
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residence-based personal income taxation if Connect' t tax d
· b le mcome
·this dua I rest·ctent ' s apporttona
while New y•cu k taxe d 345/365 of
his apportionablc income.
or
e 220/365 of
One solution would be federal legislation m d ·
· ld r
an aung each state to
count a pa111a ay 1or lax purposes as only one-half ( I /2) f d
· approacI1, Connect1cut
· wou td tax on the basis of 24 d O 100
a Nay. Under
this
5
·
f
120
191
ays,
ew York
would tax on t11e bas1s o
days and together the two st
1
.
.
d'
.
a
es
wou
1d tax
all, b ut no more tImn aII , o f t h1s 1n 1v1dual's income.
An alternative approach would allow each state to cou 1
· d
.
n a part1a1 ay
as a full day ~ut to use as the denominator for tax purposes, not 365, but the
total days clauned by both states. Under this approach Connect'icut
ld
192
f h' . ct· ·ct , .
,
wou
65
/
tax 345 5 .
o · t ts m 1v1 ual s mcome from non-Connecticut sources;
correspondingly, New York would tax the remaining 220/565 f h.
· 'd I' ·
. t·
o t 1s
ind1v1 ~a s mvestmen mcomt: as well as all of his New York source income
earned m Manhatlan.
Again, as to this issue. there is more than one plausible choice.
federal legis~ation wo~ld ~ave the benefit of imposing from among these
choices a urnform nat1onw1dc rule to prevent the doublt: taxation of dual
residents' iJ1comes.
Another issue that federal legislation can best address is the income
tax treatment of days when a dual resident is present in neither state of
residence. Suppose, for example, that a dual resident of California and
Colorado spends some time in Nevada. Suppose, in particular, that this
individual is domiciled in Los Angeles where she spends 160 days in a
particular year, that she is a statutory resident of Colorado by vinue of the
185 days she is fresent at her "permanent place of abode within" the
19
Centennial State and that she spends the remaining 20 days of the year
working for her employer at trade shows in Las Vegas. flow should the
fractions be calculated for apportioning ihis individual's personal income
between her two states of residence? One possibility is a denominator of 365.
Under thi s approach, the apportionment fraction for California would be
160/365 while the equivalent fraction for Colorado would be 185/365. This
approach would effectively allocate to Nevada, a state without an income
tax, part (20/365) of this individual's apportionable incom~. Some woul_d
consider this an acceptable result since, on her twenty days 111 Nevada, this
individual receives government services from the Silver State.

I 90. 200/2 + 145 ; 245.

I 91. 200/2 + 20 .::: 125.

.

The 345 days claimed by Connecticut plus lhe 220 days cla1111ed by
New York equal 565 days.
,.,
I93. COLO. REV. STA 1. ANN. § 39-22-103(8)(a)lWest _007)
J 92.

576

Florida Tax Reviell'
/Vr,/ IJ

7
Altematively, in this case, Congress could d
denominntor of the apportionment fraction should be th ecree that
. approach e sum of the dthe.
spent in the two states of res1'dcnce. Under this
•
.
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·r
' 11le appo .
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fraction for Colorado would be l 85/345 and consequent! I601345 lhi•
individual's income would be allocated lo these two state fy al! of th
r
.I
s o hrcs1d~nce.1?4IS
Again, my argume_nt .rs not 1or
e1t1er
of tI1ese alternatives (thou
second approach 1s belier) but for federal legislation wh' 1g I think the
.
. ti . ti
.
1
1c 1 can
single, unrform choice 01 1e natron as a whole.
rnake a
Yet another area where federal legislation can
.
comprehensive, nationwide framework is the source of partic provide a
I
income. I have noted that there is JiUle danger of double tax~t forrns of
,
.
I • . . . •
ion Whe
single state ot source can exercise exc us1ve Junsd1ction to tax
. na
item of income arising geographica lly within that state's boundaa· Pan,cular
·
the system l advocate, eacJ1 state w1·11 tax mcome
with respect tones Under
state has source jurisdiction (whether or not the taxpayer is a resi; ich the
will apportion income over which the states of residence h ent), bur
residence-based jurisdiction. This will typically be intangible in:ve only
·
· a t I11r
· d state o f non-residence.
·
estment
income and income
earned m
A disadvantage of this proposal is that, if enacted into Jaw a
· I·
·
I
• .
, stare
would have strong fi nancia mcent1ve to c 1aractcnze income as sourced .
1
and thus fully taxed by it. For example, in the case of the dual resideni° '}
California and Colorado who works al trade shows in Nevada on 20 da ~
both California and Colorado will be incented to claim source jw·isdiction
t11e salary allocated to those 20 days since source jurisdiction would pellll.;1
the state of source to tax all of such salary on the basis ofsuch source.
However, the genera II~ accepte~ rule of l~ation. is that this salal')
should be sourced to Nevada since that 1s the state m which this individual
physically perfonns services on the 20 days she attends trade shows for her
employer. 195 Federal legislation could codify this understanding a11d thcreb}'
require California a11d Colorado to apportion their respective income taxation
of this salary earned in Nevada since both CaJifomia and Colorado only
exercise rc::sidence-based jurisdiction over this Nevada income.
Even under current law, some states push the boundaiies of source
jurisdiction unacceptably. The best-known example today is New York's
"convenience of the employer" doctrine under which the Empire State
exercises source jurisdiction over nomesident telecommuters on the days
such telecommuters work at their out-of-state homes and do not set fool in
1

h'

f;'

I94. 160/345 f-- 185/345 = J.
195. I IELLfRSTEIN LT AL., SI Arr, AND LOCAL TAXA I ION, supm note :?6, a,
373- 75.
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New York. 196 As part of federal legislation mandating apportioned income
taxes for dual residents, Congress should promulgate rules to prevent such
overreaching by codifying and amplifying standards of geographic source for
,
197
states' personaI mcome taxes.
Consider now two arguments against national legislation
implementing apportioned state taxation of dual residents' incomes. first,
federalism concerns, it might be argued, counsel for states' autonomy and
against congressional regulation of state income taxation. Second, if there is
to be national legislation addressing the problem of residence-based dual
income taxation, it might also be contended, a tie-breaking statute would be
the better approach to the problem of the double taxation of dual residents.
1ssues of federalism are ultimately questions of balance and
judgment. In many cases, policymaking by the states is preferable to
federally imposed standards because of the value of experimentation and
diversity. 198 In other contexts, a national economy requires unifom1 national
199
regulation. There is no particular merit in permitting states to double tax
the incomes of dual residents. There is merit in eliminating such duplicative
taxation. Similarly, there is no benefit to the welter of different rules by

196. I am something of a poster boy for this problem. Sci: Zeliusky v. Tax

Appeals Tribunal, I N.Y. 3d 85 (2003). See also Huckaby v. N.Y. State Div. ofTnx
Appeals, 4 N.Y. 3d 427 (2005); Edward A. Zelinsky, Combining the Mobile
Workforce and the Telecom111llter Tax Acts, 65 STATE TAX NOTES 319 (2012):
Edward A. Zelinsky, New York's "Convenience of the Employer" Rule is
Unconstil/ltional, 48 STATE TAX NOTES 553 (2008); Edward A. Zelinsky, Metro
North Disruption and "Employer Convenience " Double Taxation-Again,
OUPBLOG, Oct. 7, 2013, blog.oup.com/2013/ I 0/metro-north-disruption-employerconvenience-double-laxation.
197. See Edward A. Zelinsky, The Federalist Argument for the Multi-State
Worker Act, OUPBL0G, Aug. 5, 2013, blog.oup.com/2013/08/federalist-argume11tmuhi-state-worker-acl-tax [hereinafter, Zelinsky, Federalisr Argument].
198. See, e.g., Edward A. Zelinsky, California Dreaming: The Californi(J
Secure Choice Retirement Savings Trust Act, 19 CONN. INS. LAW J. (forthcoming)
(2013) (-'favor[ing] state-by-slate experimentation rather than any single approach to
the task of encouraging greater retirement savings."); Edward A. Zelinsky, The Nell'
Massacltuselfs Health Lmv: Preemption and Experimentarion, 49 WM. & MARY L.
REV. 229 (2007); Edward t\. Zelinsky, The Unsolved Problem of the U,,fimded
Mandute, 23 01110 N.U.L. R£V, 741 (1997); Edward A. Zelinsky, U1!fi111ded
Mandates, Hie/den Taxation and the Tenth Amendment: On Public Choice, Publtc
Interest and Public Services, 46 VANDCRlllL I' L. R~V. 1355 ( 1993),
199. Edward A. Lelinsky, Lobbying Congress: Amazon Laws in the lands
0/ lincDln and Mt. Rushmore, 60 STA rF TAX NOTES 557 (2011) (supporting national
legislation to permit state sales taxation of internet and mail order purchases):
Zelinsky, Federalist Argument, supra note 197 (supporting national legislation to
preclude New York's "convenience or the employer" rul~).
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.
. salaries in interst
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tran portation, Congre should elin:mate _the double mcome taxation of dual
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th ement.
An altemati e would be federal 1eg1s at1on at acts as a tiebreak
when two or more state both claim. that an
is, for ta,x purposes,era
. individual
.
re ident. uch legislation would g1 e pnonty to one state over the other
QTaJltino chat tare exclu ive juri diction to tru income on the basis of
;esiden~e. Tie-breaking legi lation along these lines would be analogous to
the similar tie-breaking clauses of international ta,x treaties. For example, the
United tate Model Income Tax Convention provides that if an individual
is a re ident of I\ o or more countries, he shall for tax purposes be deemed to
be a resident of only the country in which "he has a pennanent home
a ailable to him ...~05 If he ha a pennanent home in both coW1tries, then he is
deemed to be a resident of the country ''\ ith which his personal and
economic relation are closer.''206 If that inquiry proves inconclu ive, then
the individual is, for tax purposes, deemed to be a resident e elusively of the
country in which "he has an habitual abode.'.:!o7 As a final tie-breaker, the
individual, if not assigned to one country of residence by any of the
foregoing criteria, ,viii be deemed for ta,\: purposes to be a resident only of
the country '"of which he is a national.''208
For two reasons federal legislation establi bing apportioned
residence-based taxation is preferable to irnilar tie-breaking legislation
assigning an individual to a single state of residence. The fir t concern i the
problem of administering any tie-breaking te t: Whatever tie-breaking

( 1997).

-

200. See supra, notes 33- 52, and accompanying text.
20 1. 46 U..C. § I I 108(b)(2)(B).
202. 49 U. .C. § I 4503(a).
203. 49 U. .C. § 1 I 502(a).
204. Camps ewfound/Owatonna, lnc. v. Town of Harri on. 520

205. United tate Model lncome Tax
Article 4(3)(a).
206. Id.
207. /d. at 3(b).
208. Id. at 3(c).
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criteria are selected, states will assert that they satjsfy such criteria and thus
exercise tax jurisdiction over the dual resident. Suppose (as is likely) that the
predominant tie-breaking cr_it~rion to be embodied in federal legislation
would favor the state of domicile over the state of statutory residence, gjving
the domicile state exclusive authority to tax on the basis of residence.
209
Domicile is a fact-intensive inqui1y. We would thus expect states ctrrrently
satisfied to assert tax jurisdiction over particular individuals based on
statutory residence to upgrade their claims to domiciliary status.
Second, even if such tie-breaking criteria proved administrable, an
all-or-nothing approach ignores the services provided by the second (losing)
state of residence. Suppose, for example, tha:t a federal statute were to assign
exclusive jurisdiction to tax Mrs. Luther's income to Florida as her state of
domicile. Mrs. Lulher receives significant public services during Lhe time she
spends in Minnesota at her pennanent home there. Minnesota has a
legitimate claim to a proportionate share of Mrs. Luther's apportionable
income by virtue of those in perso11am s.ervices. That claim would be
satisfied if, as I suggest, Minnesota could tax an apportioned share of her
intangible investment income in addition to taxing her Minnesota source
income.
In sum, Congress should eschew the tie-breaking approach and
instead implement apportioned residence-based personal income taxes
through legislation simil ar to the statutes Congress has already enacted to
regulate state personal income taxes.2 10
211
As earlier observed, another possibility is for the U.S. Supreme
Court to recognize that the cuJTent regime of residence-based personal
income taxation contravenes the principles the Comt has advanced under the
Commerce and Due Process Clauses of the Constirution. These clauses
should be construed to prevent the double taxation of dual residents, which is
pem1itted under current law. When a state lacks source jurisdiction. these
constitutional provisions should be interpreted as preventing that state from
taxing a dual resident's income on days spent in the other state of residence.
On such days, the dual resident receives her public services from her second
state of residence and thus should not pay for government services provided
by the first state from which she is absent.
Suppose, however. that neither Congress nor the U.S. Supreme Court
is willing to lead towards a system of apportioned resident-based income
taxation. It is possible for the states to move· in that direction on their own.
either formally or informally.

209. See note 3 1, supra. and accompanying text.
210. 4 U.S.C. § 114; 46 U.S.C. § I I 108(b)(2)(B); 49 U.S.C. §§ 115• 2(a):
49 U.S.C. I 4503(a).
211. See supra, notes l3 I and 176 and accompanying te., t.
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available to the states to coordmate their tax laws. The Commission could
prod the states toward a sy~te?1 of apportioned residence-based personal
income taxation. The Comm1ss1on could, for example, propose a Uniform
Apportionment of Residence-Based Personal Income Taxation Act2 14 similar
to the Uniform Division of income for Tax Purposes Act (UDITPA). 21 5 Such
an Act could address many questions raised by the taxation of dual residems
including uniform standards for detennining who is a resident for tax
purposes, the treatment of days spent in two or more states, and uni form
rules about sourcing.
Less fo1mally, individual states can on their own move incrementally
toward a system of apportioned residence-based taxation. Maine authorizes a
reduction of "the tax on that portion of [a] taxpayer's income which is
subjected to tax in [two] jurisdictions solely by virtue of dual residence,
provided that the other taxing jurisdiction allows a similar reduction."216
Similarly, while North Carolina conventionally limits its credit against its
income taxes to "taxes paid to another state .. . on income that is derived

212. See, e.g., 20 ILL. COMP. STAT. 2505/2505-575 (West 2008) (Income
Tax Reciprocal Agreements); 35 fLL. COMP. STAT. 5/70 I(d) (West 20 I 0) (Reciprocal
Exemption); ILL. ADMIN. CODE§ 100.7090 (2013) (Reciprocal Agreement); IOWA
ADMIN. CODE 70 1-38. 13(422) (20 13) (Iowa reciprocal tax agreement with lllinoi ):
MICH COMP. LA ws § 206.256 (201 2) (authorizing income tax reciprocal
agr~ements); MONT. CODE ANN. § 15-30-262 1 (20 13) (authorizing income tax
reciprocal agreements with contiguous states).
213. HELLERSTEIN ET. AL., STATE AND LOCAL TAXATIO , supra note 26, at
14, 535- 36; RICHARD A. POMP & OLIVER OLDMAN 2 STATE AND LOCAL TAXATIO
I0-49 (5th ed. 2005) [hereinafter POMP & OLDMAN: STATE AND LOCAL TAXATIO ].
.
214. In a similar vein, Professor Holcomb and Attorney Mule propose a
umfo_rm act to develop a standard tax definition of state resident. Holcomb & Mule,
Persistence ofResidence, supra note 29.
527- 39· ;~~t:~ERSTEIN ET. AL., STATE AND LOCAL TAXATION, supra note 26, at
' 216 M LOMAN, ST~TE AND LOCAL TAXATIO , supra note 2 13, at I 0-46.
. E. REV. SJA1 . tit. 36, § 5128 (West 2010).
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from sources within that state,'' in the case of dual residents, the Secretary
of Revenue "may allow a credit'' to avoid double residence-based taxation.
As more individuals are subjected to dual residence-based income
taxation because they maintain residences in two or more states, other states
might emulate these unilateral efforts to abate dual residence taxation.
Eventually, a consensus could develop as a general principle of taxation that,
to avoid double taxation, the residence-based personal income taxes assessed
against dual residents should be apportioned with respect to income over
which the taxing states lack source jurisdiction.
V II.

CONCLUS10N

As a matter of both tax policy and constitutional law, il is time to
apportion the states' personal income taxation of dual residents to eliminate
double taxation. A state should tax the income with respect to which it has
source jurisdiction, whether the taxpayer is a resident or nonresident. As to
income with respect to which the states of residence lack source jurisdiction,
such states should apportion, based on Lhe dual resident's relative presence in
each state of residence.
Current law can cause double taxation when an individual is treated
for tax purposes as a resident of two or more states, each entitled to tax this
dual resident's entire income. Under a system of apportioned state personal
income taxation for dual residents, multiple residences would be accepted as
normal. Each state would tax the income geographically sourced to it but, as
to income over which the states only exercise residence-based jurisdiction,
each state of residence would only tax its pro rata share. Apportionment
along these lines would eliminate the existing possibilities for double
residence-based income tax_ation when an individual is treated as a resident
by two or more states each of which now taxes his entire income.
A system of apportioned residence-based personal income taxation
would be more consistent with the realities of residence in t11e modem world.
The Minnesota "snowbird" proposal is a harbinger or such a system and
highlights the inadequacy of current tax policy and constitutional nonns for
the state personal income taxation of dual residents. As a matter of tax policy
and constitutional law, these norms reOecl an earlier era.
As a result of modern mobility and technology. residence is not
what it used to be. The tax law should recognize this by moving to a system
of apportioned residence-based state personal income taxation for dual
residents.

217. N. C. GEN. SrAJ. § 105-153.9 (201 3).

